THE GENERAL STATUTES OF 
NORTH CAROLINA 


1981 CUMULATIVE SUPPLEMENT 


Annotated, under the Supervision of the Department of 
Justice, by the Editorial Staff of the Publishers 


Under the Direction of 
D. P. Harriman, S. C. Wittarp, SytviA FAULKNER 
AND D. E. SELBy, JR. 


Volume 3D 


1976 Replacement 


Annotated through 302 N.C. 222 and 50 N.C. App. 567. For 
complete scope of annotations, see scope of volume page. 


Place with Corresponding Volume of Main Set. This 
Supersedes Previous Supplement, Which May 
Be Retained for Reference Purposes. 


THE MICHIE COMPANY 
Law Publishers 
CHARLOTTESVILLE, VIRGINIA 


1981 


re Na “ty 
; 


Ohana 1) 
etl 
a Ty ¥ ali 

if Nee 


LY dae 
ae te 

di ee 
ie ak 





THE GENERAL STATUTES OF 
NORTH CAROLINA 


1981 CUMULATIVE SUPPLEMENT 


Annotated, under the Supervision of the Department of 
Justice, by the Editorial Staff of the Publishers 


Under the Direction of 
D. P. Harriman, 8S. C. WILLARD, SYLVIA FAULKNER 
AND D. E. SELBY, JR. 


Volume 3D 


1976 Replacement 


Annotated through 302 N.C. 222 and 50 N.C. App. 567. For 
complete scope of annotations, see scope of volume page. 


_ Place with Corresponding Volume of Main Set. This 
Supersedes Previous Supplement, Which May 
Be Retained for Reference Purposes. 


THE MICHIE COMPANY 
Law Publishers 
CHARLOTTESVILLE, VIRGINIA 


1981 


CopyriGuT 1977, 1978, 1979, 1980, 1981 


BY 


Tue Micnit CoMPANY 


Preface 


This Cumulative to Replacement Volume 3D contains the general laws of a 
permanent nature enacted by the General Assembly at the first and second 
1977 and 1979 Sessions and the 1981 Session through October 10, 1981, which 
are within the scope of such volume, and brings to date the annotations 
included therein. 


Amendments of former laws are inserted under the same section numbers 
appearing in the General Statutes, and new laws appear under the proper 
chapter headings. Editors’ notes point out many of the chapters effected by the 
amendatory acts. 


Chapter analyses show all sections except catchlines carried for the purpose 
of notes only. An index to all statutes codified herein will appear in Replace- 
ment Volumes 4B and 4C. 


A majority of the Session Laws are made effective upon ratification, but a few 
provide for stated effective dates. If the Session Law makes no provision for an 
effective date, the law becomes effective under G.S. 120-20 “from and after 30 
days after the adjournment of the session” in which passed. All legislation 
appearing herein became effective upon ratification, unless noted to the con- 
trary in an editor’s note or an effective date note. 


Beginning with the opinions issued by the North Carolina Attorney General 
on July 1, 1969, any opinion which construes a specific statute will be cited as 
an annotation to that statute. For a copy of an opinion or of its headnotes write 
the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 


The members of the North Carolina Bar are requested to communicate any 
defects they may find in the General Statutes or in this Supplement and any 
suggestions they may have for improving the General Statutes, to the Depart- 
ment of Justice of the State of North Carolina, or to The Michie Company, Law 
Publishers, Charlottesville, Virginia. 
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Scope of Volume 


Statutes: 


Permanent portions of the general laws enacted by the General Assembly at 
the first and second 1977 and 1979 Sessions and the 1981 Session through 
October 10, 1981, affecting Chapters 157 through 168 of the General Statutes. 


Annotations: 


Sources of the annotations to the General Statutes appearing in this volume 
are: 
North Carolina Reports through volume 302, p. 222. 
North Carolina Court of Appeals Reports through volume 50, p. 567. 
Federal Reporter 2nd Series through volume 650, p. 292. 
Federal Supplement through volume 515, p. 55. 
Federal Rules Decision through volume 89, p. 719. 
Bankruptcy Reporter through volume 11, p. 138. 
United States Reports through volume 449, p. 410. 
Supreme Court Reporter through volume 101, p. 2881. 
North Carolina Law Review. 
Wake Forest Law Review. 
Campbell Law Review. 
Duke Law Journal. 
North Carolina Central Law Journal. 
Opinions of the Attorney General. 
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The General Statutes of North Carolina 
1981 Cumulative Supplement 


VOLUME 3D 


Chapter 157. 


Housing Authorities and Projects. 


Article 1. Sec. 
Housing Authorities Law. 157-39.1. Area of operation of city, county and 
regional housing authorities. 
Sec. : 157-39.4. Requirements of public hearings. 
157-3. Definitions. 
157-5. Appointment, qualifications and Article 3. 
tenure of commissioners. Eminent Domain. 

157-9. Powers of authority. y ; ; 
157111 Eminent domain: 157-50. Eminent domain for housing projects. 


157-15. Form and sale of bonds. ; 
157-16. Provisions of bonds, trust indentures, Ae ttn Lt 

and mortgages. National Defense Housing Projects. 
157-17. Power to mortgage when project 457.61 to 157-65. [Reserved.] 

financed with governmental 

aid. Article 5. 
157-17.1. Approval of mortgages by Local Govy- 


eae State Indian Housing Authority. 
ernment Commission;  con- 


siderations; rules and 157-66. Authority created. 

regulations. 157-67. Powers of Authority; applicability of 
157-21. Limitations on remedies of obligee. certain laws; powers’ of 
157-25. Housing bonds, legal investments and Governor and Commission of 

security. Indian Affairs. 
157-26. Tax exemptions. 157-68. Commissioners of Authority. 
157-33. Notice, hearing and creation of author- 157-69. Area of operation. 

ity for a county. 157-70. Rentals and tenant selection in accor- 
157.34. Commissioners and powers of author- dance with § 157-29. 


ity for a county. 


ARTICLE 1. 
Housing Authorities Law. 


§ 157-1. Title of Article. 


Legal Periodicals. — For comment, “Urban for Consistency,” see 14 Wake Forest L. Rev. 81 
Planning and Land Use Regulation: The Need (1978). 


§ 157-3. Definitions. 


The following terms, wherever used or referred to in this Article shall have 
the following respective meanings, unless a different meaning clearly appears 
from the context: 
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(12) “Housing project” shall include all real and personal property, build- 
ings and improvements, stores, offices, lands for farming and 
gardening, and community facilities acquired or constructed or to be 
acquired or constructed pursuant to a single plan or undertaking 
a. To demolish, clear, remove, alter or repair unsanitary or unsafe 

housing, and/or 
b. To provide safe and sanitary dwelling accommodations for persons 
of low income. 

The term “housing project” may also be applied to the planning of 
the buildings and improvements, the acquisition of property, the 
demolition of existing structures, the construction, reconstruction, 
alteration and repair of the improvements and all other work in con- 
nection therewith. 

c. To provide safe and sanitary housing for persons of low income 
through payment of rent subsidies from any source. 
(1977, c. 924.) 


Effect of Amendments. — The 1977 amend- _ of the section was not changed by the amend- 
ment, effective Aug. 1, 1977, added paragraph ment, only the introductory language and sub- 
c to subdivision (12). division (12) are set out. 

Only Part of Section Set Out. — As the rest 


§ 157-5. Appointment, qualifications and tenure of commis- 
sioners. 


An authority shall consist of not less than five nor more than nine commis- 
sioners appointed by the mayor and he shall designate the first chairman. No 
commissioner may be a city official. Notwithstanding G.S. 157-7, 14-234, or 
any other provision of law, no person shall be barred from serving as a commis- 
sioner of any housing authority created under this Chapter because such per- 
son is a tenant of the authority or a recipient of housing assistance through any 
program operated by the authority; provided, that no such commissioner shall 
be qualified to vote on matters affecting his official conduct or matters affecting 
his own individual tenancy, as distinguished from matters affecting tenants in 
general; and further provided, that no more than one-third of the members of 
any housing authority commission shall be tenants of the authority or recip- 
ients of housing assistance through any program operated by the authority. 
Avery, Beaufort, Bertie, Burke, Caldwell, Camden, Cherokee, Chowan, Clay, 
Cleveland, Currituck, Dare, Duplin, Edgecombe, Franklin, Gates, Graham, 
Halifax, Haywood, Henderson, Hertford, Hoke, Hyde, Jackson, Jones, Lenoir, 
Macon, Martin, Nash, Northampton, Onslow, Pasquotank, Perquimans, Pitt, 
Polk, Robeson, Rowan, Swain, Transylvania, Tyrrell, Vance, Warren, 
Washington, Watauga, Wilkes, Wilson and Yadkin Counties are exempted 
from any provision of law allowing a person who is a tenant of the authority 
to serve as a commissioner of a housing authority. 


The mayor shall designate overlapping terms of not less than one nor more 
than five years for the commissioners first appointed. Thereafter, the term of 
office shall be five years. A commissioner shall hold office until his successor 
has been appointed and has qualified. Vacancies shall be filled for the 
unexpired term. A majority of the commissioners shall constitute a quorum. 
The mayor shall file with the city clerk a certificate of the appointment or 
reappointment of any commissioner and such certificate shall be conclusive 
evidence of the due and proper appointment of such commissioner. A commis- 
sioner shall receive no compensation for his services but he shall be entitled to 
the necessary expenses including traveling expenses incurred in the discharge 
of his duties. 
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When the office of the first chairman of the authority becomes vacant, the 
authority shall select a chairman from among its members. An authority shall 
select from among its members a vice-chairman, and it may employ a secretary 
(who shall be executive director), technical experts and such other officers, 
agents and employees, permanent and temporary, as it may require, and shall 
determine their qualifications, duties and compensation. An authority may 
call upon the corporation counsel or chief law officer of the city for such legal 
services as it may require or it may employ its own counsel and legal staff. An 
authority may delegate to one or more of its agents or employees such powers 
or duties as it may deem proper. (1935, c. 456, s. 5; 1971, c. 362, ss. 2-5; 1981, 
c. 864.) .- 


Effect of Amendments. — The 1981 amend- 
ment added the third and fourth sentences in 
the first paragraph. 


§ 157-9. Powers of authority. 


An authority shall constitute a public body and a body corporate and politic, 
exercising public powers, and having all the powers necessary or convenient to 
carry out and effectuate the purposes and provisions of this Article, including 
the following powers in addition to others herein granted: 


To investigate into living, dwelling and housing conditions and into the 
means and methods of improving such conditions; to determine where unsafe, 
or insanitary dwelling or housing conditions exist; to study and make recom- 
mendations concerning the plan of any city or municipality located within its 
boundaries in relation to the problem of clearing, replanning and 
reconstruction of areas in which unsafe or insanitary dwelling or housing 
conditions exist, and the providing of dwelling accommodations for persons of 
low income, and to cooperate with any city municipal or regional planning 
agency; to prepare, carry out and operate housing projects; to approve, assist, 
and cooperate with, as its instrumentality, a nonprofit corporation in providing 
financing by the issuance by such nonprofit corporation’s obligations (which 
obligations shall not be or be deemed to be indebtedness of a housing authority) 
for one or more housing projects, pursuant to the United States Housing Act 
of 1937, as amended, and applicable regulations thereunder, specifically 
including, but not limited to, programs to make construction and other loans 
to developers or owners of residential housing, and to acquire, operate or 
manage such a housing project, and to administer federal housing assistance 
subsidy payments for such projects; to provide for the construction, 
reconstruction, improvement, alteration or repair of any housing project or any 
Sie thereof; to take over by purchase, lease or otherwise any housing project 
ocated within its boundaries undertaken by any government, or by any city 
or municipality located in whole or in part within its boundaries; to manage 
as agent of any city or municipality located in whole or in part within its 
boundaries any housing project constructed or owned by such city; to act as 
agent for the federal government in connection with the acquisition, con- 
struction, operation and/or management of a housing project or any part 
thereof; to arrange with any city or municipality located in whole or in part 
within its boundaries or with a government for the furnishing, planning, 
replanning, installing, opening or closing of streets, roads, roadways, alleys, 
sidewalks or other places or facilities or for the acquisition by such city, munic- 
ipality, or government of property, options or property rights or for the 
furnishing of property or services in connection with a project; to arrange with 
the State, its subdivisions and agencies, and any county, city or municipality 
of the State, to the extent that it is within the scope of each of their respective 
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functions, (i) to cause the services customarily provided by each of them to be 
rendered for the benefit of such housing authority and/or the occupants of any 
housing projects and (ii) to provide and maintain parks and sewage, water and 
other facilities adjacent to or in connection with housing projects and (iii) to 
change the city or municipality map, to plan, replan, zone or rezone any part 
of the city or municipality; to lease or rent any of the dwelling or other 
accommodations or any of the lands, buildings, structures or facilities 
embraced in any housing project and to establish and revise the rents or 
charges therefor; to enter upon any building or property in order to conduct 
investigations or to make surveys or soundings; to purchase, lease, obtain 
options upon, acquire by gift, grant, bequest, devise, or otherwise any property 
real or personal or any interest therein from any person, firm, corporation, city, 
municipality, or government; to acquire by eminent domain any real property, 
including improvements and fixtures thereon; to sell, exchange, transfer, 
assign, or pledge any property real or personal or any interest therein to any 
person, firm, corporation, municipality, city, or government; to own, hold, clear 
and improve property; to insure or provide for the insurance of the property or 
operations of the authority against such risks as the authority may deem 
advisable; to procure insurance or guarantees from a federal government of the 
payment of any debts or parts thereof secured by mortgages made or held by 
the authority on any property included in any housing project; to borrow money 
upon its bonds, notes, debentures or other evidences of indebtedness and to 
secure the same by pledges of its revenues, and by mortgages upon property 
held or to be held by it, or in any other manner; in connection with any loan, 
to agree to limitations upon its right to dispose of any housing project or part 
thereof or to undertake additional housing projects; in connection with any 
loan by a government, to agree to limitations upon the exercise of any powers 
conferred upon the authority by this Article; to invest any funds held in 
reserves or sinking funds, or any funds not required for immediate 
disbursement, in property or securities in which savings banks may legally 
invest funds subject to their control; to sue and be sued; to have a seal and to 
alter the same at pleasure; to have perpetual succession; to make and execute 
contracts and other instruments necessary or convenient to the exercise of the 
powers of the authority; to make and from time to time amend and repeal 
bylaws, rules and regulations not inconsistent with this Article, to carry into 
effect the powers and purposes of the authority; to conduct examinations and 
investigations and to hear testimony and take proof under oath at public or 
private hearings on any matter material for its information; to issue subpoenas 
requiring the attendance of witnesses or the production of books and papers 
and to issue commissions for the examination of witnesses who are out of the 
State or unable to attend before the authority, or excused from attendance; and 
to make available to such agencies, boards or commissions as are charged with 
the duty of abating or requiring the correction of nuisances or like conditions, 
or of demolishing unsafe or insanitary structures within its territorial limits, 
its findings and recommendations with regard to any building or property 
where conditions exist which are dangerous to the public health, morals, safety 
or welfare. Any of the investigations or examinations provided for in this 
Article may be conducted by the authority or by a committee appointed by it, 
consisting of one or more commissioners, or by counsel, or by an officer or 
employee specially authorized by the authority to conduct it. Any commis- 
sioner, counsel for the authority, or any person designated by it to conduct an 
investigation or examination shall have power to administer oaths, take affida- 
vits and issue subpoenas or commissions. An authority may exercise any or all 
of the powers herein conferred upon it, either generally or with respect to any 
specific housing project or projects, through or by an agent or agents which it 
may designate, including any corporation or corporations which are or shall be 
formed under the laws of this State, and for such purposes an authority may 
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cause one or more corporations to be formed under the laws of this State or may 
acquire the capital stock of any corporation or corporations. Any corporate 
agent, (i) all of the stock of which shall be owned by the authority or its 
nominee or nominees or (ii) the board of directors of which shall be elected or 
appointed by the authority or is composed of the commissioners of the authority 
or (ili) which is otherwise subject to the control of the authority or the govern- 
mental entity which created the authority, may to the extent permitted by law 
exercise any of the powers conferred upon the authority herein. In addition to 
all of the other powers herein conferred upon it, an authority may do all things 
necessary and convenient to carry out the powers expressly given in this 
Article. No provisions with respect to the acquisition, operation or disposition 
of property by other public bodies shall be applicable to an authority unless the 
legislature shall specifically so state. 

Notwithstanding anything to the contrary contained in this Article or in any 
other provision of law an authority may include in any contract let in con- 
nection with a project, stipulations requiring that the contractor and any 
subcontractors comply with requirements as to minimum wages and maximum 
hours of labor, and comply with any conditions which the federal government 
may have attached to its financial aid of the project. (1935, c. 456, s. 9; 1939, 
c. 150; 1977, c. 784, s. 1; 1979, c. 690, s. 1; c. 805.) 


Effect of Amendments. — The 1977 amend- _ nonprofit corporation’s obligations (which obli- 
ment, in the fifth sentence of the second para- _ gations shall not be or be deemed to be indebt- 
graph, added the clause (i) designation and _ edness of a housing authority) for one or more 
inserted the language beginning “or (ii) the housing projects, pursuant to the United States 
board of directors” and ending “governmental Housing Act of 1937, as amended, and 
entity which created the authority.” applicable regulations thereunder, specifically 

The first 1979 amendment deleted “(subject including, but not limited to, programs to make 
to the limitations hereinafter imposed)” after construction and other loans to developers or 
“pledges of its revenues, and” near the middleof owners of residential housing, and to acquire, 
the first sentence of the second paragraph. operate or manage such a housing project, and 

The second 1979 amendment, inserted,inthe to administer federal housing assistance 
first sentence of the second paragraph, “to subsidy payments for such projects.” 
approve, assist, and cooperate with, as its Session Laws 1979, c. 690, s. 6, contains a 
instrumentality, a nonprofit corporation in  severability clause. 
providing financing by the issuance of such 


§ 157-11. Eminent domain. 


The authority shall have the right to acquire by eminent domain any real 
property, including fixtures and improvements, which it may deem necessary 
to carry out the purposes of this Article after the adoption by it of a resolution 
declaring that the acquisition of the property described therein is in the public 
interest and necessary for public use. The authority may exercise the power of 
eminent domain pursuant to the provisions of Chapter 40A. 

Property already devoted to a public use may be acquired, provided, that no 
property belonging to any city or municipality or to any government may be 
acquired without its consent and that no property belonging to a public utility 
corporation may be acquired without the approval of the commission or other 
officer or tribunal, if any there be, having regulatory power over such corpora- 
tion. (1935, c. 456, s. 11; 1981, c. 919, s. 25.) 


Effect of Amendments. — The 1981 amend- (2) Any other applicable statutory provisions 
ment, effective Jan. 1, 1982, substituted, in the now in force or hereafter enacted for the exer- 
second sentence, “of Chapter 40A” for “of cise of the power of eminent domain.” 
either: (1) G.S. 40-11 to 40-29, both inclusive; 
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§ 157-14 GENERAL STATUTES OF NORTH CAROLINA § 157-15 
§ 157-14. Types of bonds authority may issue. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke LJ. 1051 
(1976). 


§ 157-15. Form and sale of bonds. 


The bonds of the authority shall be authorized by its resolution and shall be 
issued in one or more series and shall bear such date or dates, mature at such 
time or times, not exceeding 60 years from their respective dates, bear interest 
at such rate or rates, be in such denominations (which may be made 
interchangeable), be in such form, either coupon or registered, carry such 
registration privileges, be executed in such manner, be payable in such 
medium of payment, at such place or places, and be subject to such terms of 
redemption (with or without premium) as such resolution or its trust indenture 
or mortgage may provide. 

The bonds may be sold at public or private sale; provided, however, that no 
public sale shall be held unless notice thereof is published once at least 10 days 
prior to such sale in a newspaper having a general circulation in the city in 
which the authority is located and in a financial newspaper published in the 
City of New York, New York, or in the City of Chicago, Illinois. The bonds may 
be sold at such price or prices as the authority shall determine. 

Pending the authorization, preparation, execution or delivery of definitive 
bonds, the authority may issue interim certificates, or other temporary obli- 
gations, to the purchaser of such bonds. Such interim certificates, or other 
temporary obligations, shall be in such form, contain such terms, conditions 
and provisions, bear such date or dates, and evidence such agreements relating 
to their discharge or payment or the delivery of definitive bonds as the author- 
ity may by resolution, trust indenture or mortgage determine. 

In case any of the officers whose signatures appear on any bonds or coupons 
shall cease to be such officers before the delivery of such bonds, such signatures 
shall, nevertheless, be valid and sufficient for all purposes, the same as if they 
had remained in office until such delivery. 

The authority shall have power out of any funds available therefor to pur- 
chase any bonds issued by it at a price not more than the principal amount 
thereof and the accrued interest; provided, however, that bonds payable exclu- 
sively from the revenues of a designated project or projects shall be purchased 
out of any such revenues available therefor. All funds so purchased shall be 
cancelled. This paragraph shall not apply to the redemption of bonds. 

Any provision of any law to the contrary notwithstanding, any bonds, in- 
terim certificates, or other obligations issued pursuant to this Article shall be 
fully negotiable. (1935, c. 456, s. 15; 1971, c. 87, s. 1; 1977, c. 784, s. 2.) 


Effect of Amendments. — The 1977 amend- __ inserted “in which the authority is located,” and 
ment, in the first sentence of the second para-_ deleted “provided, however, that such bonds 
graph, substituted “public or private sale; may be sold to the federal government at 
provided, however, that no public sale shall be _ private sale without any public advertisement” 
held unless notice thereof is published” for from the end. 

“public sale held after notice published,” 
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§ 157-16 


1981 CUMULATIVE SUPPLEMENT 


§ 157-17 


§ 157-16. Provisions of bonds, trust indentures, and mort- 


gages. 


In connection with the issuance of bonds and/or the incurring of any obli- 
gation under a lease and in order to secure the payment of such bonds and/or 
obligations, the authority shall have power: 

(1) To pledge by resolution, trust indenture, mortgage, or other contract, 
all or any part of its rents, fees, or revenues. 

(25) To make such covenants and to do any and all such acts and things 
as may be necessary or convenient or desirable in order to secure its 
bonds, or in the absolute discretion of the authority tend to make the 
bonds more marketable; notwithstanding that such covenants, acts or 
things may not be enumerated herein; it being the intention hereof to 
give the authority power to do all things in the issuance of bonds, in 
the provisions for their security that are not inconsistent with the 
Constitution of the State and no consent or approval of any judge or 
court shall be required thereof. (1935, c. 456, s. 16; 1979, c. 690, ss. 2, 


3.) 


Effect of Amendments. — The 1979 amend- 
ment deleted “(subject to the limitations here- 
inafter imposed)” after “mortgage” in 
subdivision (1), and deleted “provided, however, 
that the authority shall have no power to mort- 
gage all or any part of the property, real or 
personal, except as provided in G.S. 157-17” at 
the end of subdivision (25). 


Session Laws 1979, c. 690, s. 6, contains a 
severability clause. 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only the introductory paragraph and sub- 
divisions (1) and (25) are set out. 


§ 157-17. Power to mortgage when project financed with 
governmental aid. 


In connection with the interim or permanent financing of any project to be 
permanently financed in whole or in part by a government, or the permanent 
financing of which is to be secured by a pledge of a government commitment 
for rental assistance payments, the authority shall also have the power, subject 
to the consent or approval of any government providing such financing or 
making such commitment for rental assistance payments, to mortgage all or 
any part of its property, real or personal, then owned or thereafter acquired, 
and thereby: 

(2) To vest in a trustee or trustees the right, upon the happening of an 
event of default (as defined in such mortgage), to foreclose such mort- 
gage through judicial proceedings or through the exercise of a power 
of sale without judicial proceedings. 

(3) To vest in other obligees the right to foreclose such mortgage by judi- 
cial proceedings. 

(1977, c. 784, s. 3.) 


Effect of Amendments. — The 1977 amend- 
ment inserted “the interim or permanent 
financing of,” “to be permanently,” “or the 
permanent financing of which is to be secured 
by a pledge of a government commitment for 
rental assistance payments,” “the” preceding 
“power,” and “subject to the consent or approval 
of any government providing such financing or 
making such commitment for rental assistance 
payments” in the introductory paragraph, 
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deleted “but only with the consent of the gov- 
ernment which aided in financing the housing 
project involved” from the end of subdivision 
(2), and deleted “but only with the consent of 
the government which aided in financing the 
project involved” from the end of subdivision 
(3). 

Only Part of Section Set Out. — As subdi- 
visions (1) and (4) were not changed by the 
amendment, they are not set out. 


§ 157-17.1 GENERAL STATUTES OF NORTH CAROLINA § 157-25 


§ 157-17.1. Approval of mortgages by Local Government 
Commission; considerations; rules and regu- 
lations. 


(a) With the exception of mortgages under G.S. 157-17, no housing authority 
may execute any mortgage authorized by this Chapter without the approval of 
the Local Government Commission. 

(b) The Local Government Commission shall consider, in any application by 
a housing authority for approval of a mortgage, the following issues: 

(1) The value of the property, and any other secured indebtedness upon 
the property; 

(2) The ability of the authority to repay the indebtedness secured by the 
mortgage; . 

(3) Any other issues it deems necessary to insure the financial soundness 
of the housing authority. 

(c) The Local Government Commission shall adopt rules and regulations to 
implement this section. (1979, c. 690, s. 5.) 


Editor’s Note. — Session Laws 1979, c. 690, 
s. 6, contains a severability clause. 


§ 157-21. Limitations on remedies of obligee. 


All property of the authority shall be exempt from levy and sale by virtue 
of an execution, and no execution shall issue against the same. No judgment 
against the authority shall be a charge or lien against its property, real or 
personal. The provisions of this section shall not apply to or limit the right of 
obligees of any mortgage of the authority provided for in G.S. 157-17, after 
foreclosure sale thereunder, to obtain a judgment or decree for any deficiency 
due on the indebtedness secured thereby and to issue execution on the credit 
of the authority. Such deficiency judgment or decree shall be a lien and charge 
upon the property of the authority, which may be levied on and sold by virtue 
of an execution or other judicial process for the purpose of satisfying such 
deficiency judgment or decree. (1935, c. 456, s. 21; 1979, c. 690, s. 4.) 


Effect of Amendments. — The 1979 amend- 
ment deleted the former first sentence, which 
limited foreclosure of authority mortgages to 
those provided for in G.S. 157-17, deleted “or 
other judicial process” after “no execution” near 
the end of the present first sentence, substi- 
tuted “of” for “to foreclose” after “obligees” near 


the beginning of the third sentence, substituted 
“after” for “and in case of a” near the middle of 
the third sentence, and inserted “to” before 
“issue” and “execution” near the end of that 
sentence. 

Session Laws 1979, c. 690, s. 6, contains a 
severability clause. 


§ 157-25. Housing bonds, legal investments and security. 


The State and all public officers, municipal corporations, political subdi- 
visions, and public bodies, all banks, bankers, trust companies, savings banks 
and institutions, building and loan associations, savings and loan associations, 
investment companies and other persons carrying on a banking business, all 
insurance companies, insurance associations, and other persons carrying on an 
insurance business, and all executors, administrators, guardians, trustees and 
other fiduciaries may legally invest any sinking funds, moneys or other funds 
belonging to them or within their control in any bonds issued by a housing 
authority established (or hereafter established) pursuant to this Article or 
issued by any public housing authority or agency in the United States, when 
such bonds are secured by a pledge of annual contributions to be paid by the 
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United States government or any agency thereof, or bonds which may be issued 
notwithstanding any other limitations of this Chapter, by a not-for-profit cor- 
porate agency of a housing authority secured by rentals payable pursuant to 
section 23 of the United States Housing Act of 1937, as amended, or by rental 
assistance payments under any other section of said act, as amended, and any 
such bonds shall be authorized security for all public deposits and shall be fully 
negotiable in this State; it being the purpose of this Article to authorize any 
persons, firms, corporations, associations, political subdivisions, bodies and 
officers, public or private, to use any funds owned or controlled by them, 
including (but not limited to) sinking, insurance, investment, retirement, com- 
pensation, pension and trust funds, and funds held on deposit, for the purchase 
of any such bonds and that any such bonds shall be authorized security for all 
public deposits and shall be fully negotiable in this State: Provided, however, 
that nothing contained in this Article shall be construed as relieving any 
person, firm or corporation from any duty of exercising reasonable care in 
selecting securities. (1935, c. 456, s. 25; 1941, c. 78, s. 3; 1971, c. 1161; 1977, 
c. 784, s. 4.) 


Effect of Amendments. — The 1977 amend- payments under any other section of said act, as 
ment inserted “or by rental assistance amended” near the middle of the section. 


§ 157-26. Tax exemptions. 


The authority shall be exempt from the payment of any taxes or fees to the 
State or any subdivision thereof, or to any officer or employee of the State or 
any subdivision thereof. The property of an authority used for public purposes 
shall be exempt from all local and municipal taxes and for the purposes of such 
tax exemption, it is hereby declared as a matter of legislative determination 
that an authority is and shall be deemed to be a municipal corporation. Bonds, 
notes, debentures and other evidences of indebtedness of an authority (includ- 
ing any corporate agent thereof authorized by this Article to exercise the 
powers of the authority) heretofore or hereafter issued are declared to be issued 
for a public purpose and to be public instrumentalities and, together with the 
interest thereon, shall be exempt from taxes. (1935, c. 456, s. 26; 1953, c. 907; 
1973, c. 695, s. 7; 1977, c. 784, s. 5.) 


Effect of Amendments. — The 1977 amend- __ the powers of the authority)” in the third sen- 
ment inserted “(including any corporate agent tence. 
thereof authorized by this Article to exercise 


§ 157-33. Notice, hearing and creation of authority for a 
county. 


Any 25 residents of a county may file a petition with the clerk of the board 
of county commissioners setting forth that there is a need for an authority to 
function in the county. Upon the filing of such a petition such clerk shall give 
notice of the time, place and purposes of a public hearing at which the board 
of county commissioners will determine the need for an authority in the 
county. Such notice shall be given at the county’s expense by publishing a 
notice, at least 10 days preceding the day on which the hearing is to be held, 
in a newspaper having a general circulation in the county or, if there be no such 
newspaper, by posting such a notice in at least three public places within the 
county, at least 10 days preceding the day on which the hearing is to be held. 

Upon the date fixed for said hearing to be held upon notice as provided 
herein, an opportunity to be heard shall be granted to all residents and 


15 


§ 157-33 GENERAL STATUTES OF NORTH CAROLINA § 157-33 


taxpayers of the county and to all other interested persons. After such a 
hearing, the board of county commissioners shall determine (i) whether 
insanitary or unsafe inhabited dwelling accommodations exist in the county 
and/or (ii) whether there is a lack of safe or sanitary dwelling accommodations 
in the county available for all the inhabitants thereof. In determining whether 
dwelling accommodations are unsafe or insanitary, the board of county com- 
missioners shall take into consideration the following: the physical condition 
and age of the buildings; the degree of overcrowding; the percentage of the land 
coverage; the light and air available to the inhabitants of such dwelling 
accommodations; the size and arrangement of the rooms; the sanitary facilities; 
and the extent to which conditions exist in such buildings which endanger life 
or property by fire or other causes. 

If it shall determine that either or both of the above enumerated conditions 
exist, the board of county commissioners shall adopt a resolution so finding 
(which need not go into any detail other than the mere finding) and shall 
thereupon either (i) determine that the board of county commissioners shall 
itself constitute and act ex officio as an authority or (ii) appoint, as hereinafter 
provided, not less than five nor more than nine commissioners to act as an 
authority. Said authority shall be a public body and a body corporate and 
politic upon the completion of the taking of the following proceedings: 

The commissioners shall present to the Secretary of State an application 
pata by them, which shall set forth (without any detail other than the mere 
recital) 

(1) That a notice has been given and public hearing has been held as 
aforesaid, that the board of county commissioners made the aforesaid 
determination after such hearing and appointed them as commis- 
sioners; 

(2) The name, and official residence of each of the commissioners, together 
with a certified copy of the appointment evidencing their right to 
office, the date and place of induction into and taking oath of office, 
and that they desire the housing authority to become a public body 
and a body corporate and politic under this Article; 

(3) The term of office of each of the commissioners, except where the 
authority consists of the board of county commissioners ex officio; 

(4) The name which is proposed for the corporation; and 

(5) The location of the principal office of the proposed corporation. 

The application shall be subscribed and sworn to by each of said commissioners 
before an officer authorized by the laws of the State to take and certify oaths, 
who shall certify upon the application that he personally knows the commis- 
sioners and knows them to be the officers as asserted in the application, and 
that each subscribed and swore thereto in the officer’s presence. The Secretary 
of State shall examine the application and if he finds that the name proposed 
for the corporation is not identical with that of a person or of any other corpora- 
tion of this State or so nearly similar as to lead to confusion and uncertainty 
he shall receive and file it and shall record it in an appropriate book of record 
in his office. 

When the application has been made, filed and recorded, as herein provided, 
the authority shall constitute a public body and a body corporate and politic 
under the name proposed in the application; the Secretary of State shall make 
and issue to the said commissioners, a certificate of incorporation pursuant to 
this Article, under the seal of the State, and shall record the same with the 
application. 

If the board of county commissioners, after a hearing as aforesaid, shall 
determine that neither of the above enumerated conditions exist, it shall adopt 
a resolution denying the petition. After three months shall have expired from 
the date of the denial of any such petitions, subsequent petitions may be filed 
as aforesaid and new hearings and determinations made thereon. 
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In any suit, action or proceeding involving the validity or enforcement of, or 
relating to any contract of the authority, the authority shall be conclusively 
deemed to have been established in accordance with the provisions of this 
Article upon proof of the issuance of the aforesaid certificate by the Secretary 
of State. A copy of such certificate, duly certified by the Secretary of State, shall 
be admissible in evidence in any such suit, action or proceeding, and shall be 
conclusive proof of the filing and contents thereof. (1941, c. 78, s. 4; 1943, c. 636, 
BAY, 19609) C180 se LOB Pc, Zest) 


Effect of Amendments. — The 1981 amend- __ sioners” near the end of the first sentence of the 
ment substituted “not less than five nor more _ third paragraph. 
than nine commissioners” for “five commis- 


§ 157-34. Commissioners and powers of authority for a 
county. 


The commissioners of a housing authority created for a county may be 
appointed and removed by the board of county commissioners of the county in 
the same manner as the commissioners of a housing authority created for a city 
may be appointed and removed by the mayor; provided, that the board of 
county commissioners may determine in the case of any authority for its county 
that the board of county commissioners itself shall constitute and act ex officio 
as the authority. The board of county commissioners may at any time by 
resolution or ordinance increase or decrease the membership of an authority, 
within the limitations prescribed in G.S. 157-33. Except as otherwise provided 
herein, each housing authority created for a county and the commissioners 
thereof shall have the same functions, rights, powers, duties and limitations 
provided for housing authorities created for cities and the commissioners of 
such housing authorities: Provided, that for such purposes the term “mayor” or 
“council” as used in the housing authorities law and any amendments thereto 
shall be construed as meaning “board of county commissioners,” the term “city 
clerk” as used therein shall be construed as meaning “clerk of the board of 
county commissioners” and the term “city” as used therein shall be construed 
as meaning “county” unless a different meaning clearly appears from the 
context: Provided, further, that a housing authority created for a county shall 
not be subject to the limitations provided in subdivision (4) of G.S. 157-29 of 
the housing authorities law with respect to housing projects for farmers of low 
income. (1941, c. 78, s. 4; 1969, c. 785, s. 2; 1981, c. 21, s. 2.) 


Effect of Amendments. — The 1981 amend- 
ment added the second sentence. 


§ 157-39.1. Area of operation of city, county and regional 
housing authorities. 


(a) The boundaries or area of operation of a housing authority created for a 
city shall include said city and the area within 10 miles from the territorial 
boundaries of said city, but in no event shall it include the whole or a part of 
any other city, except as otherwise provided herein. Notwithstanding the 
previous sentence, a housing authority created for a city may operate and 
perform any of its lawful functions within any other city that has a common 
boundary with a city creating an authority when requested to do so by resolu- 
tion of the governing body of such other city. The area of operation or bound- 
aries of a housing authority created for a county shall include all of the county 
for which it is created and the area of operation or boundaries of a regional 
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housing authority shall include (except as otherwise provided elsewhere in this 
Article) all of the counties for which such regional housing authority is created 
and established: Provided, that a county or regional housing authority shall 
not undertake any housing project or projects within the boundaries of any city 
unless a resolution shall have been adopted by the governing body of such city 
(and also by any housing authority which shall have been theretofore estab- 
lished and authorized to exercise its powers in such city) declaring that there 
is a need for the county or regional housing authority to exercise its power 
within such city: Provided, that the jurisdiction of any rural housing authority 
to which the Secretary of State has heretofore issued a certificate of incorpora- 
tion shall extend to within a distance of one mile of the town or city limits of 
any town or city having a population in excess of 500, located in any county now 
or hereafter constituting a part of the territory of such rural housing authority: 
Provided, further, that this provision shall not affect the jurisdiction of any city 
housing authority to which the Secretary of State has heretofore issued a 
certificate of incorporation. 

(b) In any county in which a city housing authority has been established, but 
where there are portions of the county in which the city is located which are 
more than 10 miles from the territorial boundaries of the city, the city housing 
authority is authorized to operate in areas of the county beyond such limit, 
which are not within another city, upon the adoption of a joint resolution by 
the city council and the board of county commissioners. Such joint resolution 
must find that in such additional area, that insanitary or unsafe inhabited 
dwelling accommodations exist in such area or there is a shortage of safe or 
sanitary dwelling accommodations in such county available to persons of low 
income at rentals they can afford. A public hearing on such resolution need be 
held only by the board of county commissioners. 

(c) Ajoint resolution adopted under subsection (b) of this section may, in lieu 
of the appointment provisions of G.S. 157-5, provide that the board of commis- 
sioners of the housing authority shall be composed of nine members, with a 
number (not less than five) to be appointed by the mayor, and the remainder 
to be appointed by the board of county commissioners. Such housing authority 
commissioners shall be subject to removal by the appointing person or board 
under the procedural requirements of G.S. 157-8. (1943, c. 636, s. 5; 1961, c. 
200, s. 2; 1979, 2nd Sess., c. 1108, ss. 1, 2.) 


Effect of Amendments. — The 1979, 2nd subsections (b) and (c). The amendment also 
Sess., amendment designated the former provi- added the second sentence of subsection (a). 
sions of this section as subsection (a), and added 


§ 157-39.4. Requirements of public hearings. 


The board of county commissioners of a county shall not adopt any resolution 
authorized by G.S. 157-35, 157-39.1, 157-39.2 or 157-39.3 unless a public 
hearing has first been held which shall conform (except as otherwise provided 
herein) to the requirements of this Housing Authorities Law for hearings to 
determine the need for a housing authority of a county: Provided, that such 
ab may be held by the board of county commissioners without a petition 
therefor. 

In connection with the issuance of bonds, a regional housing authority may 
covenant as to limitations on its right to adopt resolutions relating to the 
appease or decrease of its area of operation. (1943, c. 636, s. 5; 1979, 2nd Sess., 
c. 1108, s. 3.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment inserted “157-39.1” in the 
first paragraph. 
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ARTICLE 3. 


Eminent Domain. 


§ 157-50. Eminent domain for housing projects. 


Any corporation which is an agency of the United States of America shall 
have the right to acquire by eminent domain any real property, including 
improvements and fixtures thereon, which it may deem necessary for a housing 
project being constructed, operated or aided by it or the United States of 
America. Any corporation borrowing money or receiving other financial assis- 
tance from the United States of America or any agency thereof for the purpose 
of financing the construction or operation of any housing project or projects, the 
operation of which will be subject to public supervision or regulation, shall 
have the right to acquire by eminent domain any real property, including 
fixtures and improvements thereon, which it may deem necessary for such 
project. A housing project shall be deemed to be subject to public supervision 
or regulation within the meaning of this Article if the rents to be charged by 
it are in any way subject to the supervision, regulation or approval of the 
United States of America, the State or any of their subdivisions or agencies, or 
by a housing authority, city, municipality or county, whether such right to 
supervise, regulate or approve be by virtue of any law, statute, contract or 
otherwise. 

Any such corporate agency of the United States of America or any such 
corporation, upon the adoption of a resolution declaring that the acquisition of 
the property described therein is in the public interest and necessary for public 
use, may exercise the power of eminent domain pursuant to the provisions of 
Chapter 40A. (1935, c. 409, s. 3; 1981, c. 919, s. 26.) 


Cross References. — For this section asin (1) G.S. 40-11 to 40-29, both inclusive; (2) any 
effect until Jan. 1, 1982, see the bound volume. other applicable statutory provisions, now in 
Effect of Amendments. — The 1981 amend- _ force or hereafter enacted for the exercise of the 
ment, effective Jan. 1, 1982, substituted, in the power of eminent domain.” 
second paragraph, “Chapter 40A” for “either: 


ARTICLE 4. 


National Defense Housing Projects. 


§§ 157-61 to 157-65: Reserved for future codification purposes. 


ARTICLE 5D. 


State Indian Housing Authority. 


§ 157-66. Authority created. 


There is hereby created and established a public body corporate and politic 
to be known as the North Carolina State Indian Housing Authority. (1977, c. 
L322. So) 
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§ 157-67. Powers of Authority; applicability of certain laws; 
powers of Governor and Commission of Indian 
Affairs. 


The State Indian Housing Authority, hereafter referred to as the Authority, 
shall exercise its powers to provide housing for Indians of low income. Except 
as otherwise provided in this Article, all the provisions of law applicable to 
housing authorities created for municipalities pursuant to Chapter 157 of the 
General Statutes shall be applicable to this Authority, unless a different 
meaning clearly appears from the context. The Governor and the Commission 
of Indian Affairs are hereby authorized to exercise all appointing and other 
powers with respect to this Authority that are vested pursuant to said Chapter 
157 in the pas executive officer and governing body of a municipality. (1977, 
C112, 's.° 2; 


§ 157-68. Commissioners of Authority. 


The Authority shall consist of five commissioners who shall be appointed by 
the Governor. Commissioners shall be selected from the following major groups 
of North Carolina Indians: the Haliwa, the Coharie, the Waccamaw Siouan, 
and the Lumbee tribes; and the Cumberland County, Guilford, and Metrolina 
Associations. No person shall be barred from serving as a commissioner 
pepause he is a tenant or home buyer in an Indian housing project. (1977, c. 
iO hay 


§ 157-69. Area of operation. 


The area of operation of the Authority shall include the entire State: Pro- 
vided, that the Authority shall not undertake any housing project or projects 
within the area of operation of any city, county or regional housing authority 
unless a resolution shall have been adopted by such city, county or regional 
housing authority declaring that there is a need for the State Indian Housing 
Authority to exercise its powers within such city, county or regional housing 
authority’s area of operation. (1977, c. 1112, s. 4.) 


§ 157-70. Rentals and tenant selection in accordance with 
§ 157-29. 


Rentals and tenant selection in connection with projects of the Authority 
shall be in accordance with G.S. 157-29, except that tenants in such projects 
shall be Indians. (1977, c. 1112, s. 5.) 
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Chapter 158. 


Local Development. 
Article 2. 
Economic Development Commissions. 


Sec. 
158-13. Powers and duties. 


ARTICLE 2. 


Economic Development Commissions. 


§ 158-13. Powers and duties. 


pe DY economic development commission created pursuant to this Article 
shall: 

(4a) Use grant funds to make loans for purposes permitted by the federal 
government, by the grant agreement and in furtherance of economic 
development; the economic development commission may delegate to 
another organization or agency the implementation of the grant’s 
purposes, subject to approval by the federal agency involved and the 
commission’s board of directors. 

(1979, c. 775.) 


Effect of Amendments. — The 1979 amend-__ of the section was not changed by the amend- 
ment added subdivision (4a). ment, only the introductory paragraph and sub- 
Only Part of Section Set Out.— Astherest division (4a) are set out. 
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Chapter 159. 


Local Government Finance. 


SUBCHAPTER III. BUDGETS AND 
FISCAL CONTROL. 


Article 3. 


The Local Government Budget and 
Fiscal Control Act. 


Part 1. Budgets. 


Sec. 

159-7. Short title; definitions; local acts 
superseded. 

159-8. Annual balanced budget ordinance. 

159-11. Preparation and submission of budget 
and budget message. 

159-13. The budget ordinance; form, adoption, 
limitations, tax levy, filing. 

159-13.2. Project ordinances. 

159-17. Ordinance procedures not applicable to 
budget or project ordinance adop- 
tion. 


Part 3. Fiscal Control. 


159-26. Accounting system. 

159-28. Budgetary accounting for appropria- 
tions. 

159-30. Investment of idle funds. 

159-31. Selection of depository; deposits to be 
secured. 

159-33. Semiannual reports on status of 
deposits and investments. 

159-34. Annual independent audit; rules and 
regulations. 


Part 5. Nonprofit Corporations 
Receiving Public Funds. 


159-40. Special regulations pertaining to 
nonprofit corporations receiving 
public funds. 


Part 6. Joint Municipal Power Agencies. 


159-41. Special regulations pertaining to joint 
municipal power agencies. 
159-42. [Reserved.] 


SUBCHAPTER IV. LONG-TERM 
FINANCING. 


Article 4. 
Local Government Bond Act. 
Part 1. Operation of Article. 
159-44. Definitions. 


Sec. 


159-48. For what purposes bonds may be 
issued. 
159-49. When a vote of the people is required. 


Part 2. Procedure for Issuing Bonds. 
159-64. Within what time bonds may be issued. 


Part 3. Funding and Refunding Bonds. 


159-72. Purposes for which funding and 
refunding bonds may be issued; 
when such bonds may be issued. 

159-78. Special obligation refunding bonds. 

159-79. [Reserved.] 


Article 5. 
Revenue Bonds. 


159-81. Definitions. 

159-84. Authorization of revenue bonds. 

159-97. Taxes for supplementing revenue bond 
projects. 


Article 7. 
Issuance and Sale of Bonds. 


159-123. Sale of bonds by sealed bids; private 
sales. 

159-140. Bonds or notes eligible for invest- 
ment. 

159-141 to 159-147. [Reserved.] 


Article 9. 


Bond Anticipation, Tax, Revenue and 
Grant Anticipation Notes. 


Part 1. Bond Anticipation Notes. 


159-161. Bond anticipation notes. 
159-163. Security of revenue bond anticipation 
notes. 


Article 12. 


Borrowing by Development Authorities 
Created by General Assembly. 


159-188. Borrowing authority. 
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SUBCHAPTER I. SHORT TITLE AND DEFINITIONS. 
ARTICLE 1. 
Short Title and Definitions. 


§ 159-1. Short title and definitions. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke L.J. 1051 
(1976). 


SUBCHAPTER II. LOCAL GOVERNMENT COMMISSION. 
ARTICLE 2. 


Local Government Commission. 


§ 159-3. Local Government Commission established. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke L.J. 1051 
(1976). 


SUBCHAPTER III. BUDGETS AND FISCAL CONTROL. 
ARTICLE 3. 
The Local Government Budget and Fiscal Control Act. 
Part 1. Budgets. 


§ 159-7. Short title; definitions; local acts superseded. 


(a) This Article may be cited as “The Local Government Budget and Fiscal 
Control. Act.” 

(b) The words and phrases defined in this section have the meanings 
indicated when used in this Article, unless the context clearly requires another 
meaning. 

(1) “Budget” is a proposed plan for raising and spending money for speci- 
fied programs, functions, activities or objectives during a fiscal year. 

(2) “Budget ordinance” is the ordinance that levies taxes and appropriates 
revenues for specified purposes, functions, activities, or objectives 
during a fiscal year. 

(3) “Budget year” is the fiscal year for which a budget is proposed or a 
budget ordinance is adopted. 

(4) “Debt service” is the sum of money required to pay installments of 
principal and interest on bonds, notes, and other evidences of debt 
accruing within a fiscal year, and to maintain sinking funds. 

(5), (6) Repealed by Session Laws 1975, c. 514, s. 2. 

(7) “Fiscal year” is the annual period for the compilation of fiscal oper- 
ations, as prescribed in G.S. 159-8(b). 

(8) “Fund” is a fiscal and accounting entity with a self-balancing set of 
accounts recording cash and other resources, together with all related 
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liabilities and residual equities or balances, and changes therein, for 
the purpose of carrying on specific activities or attaining certain objec- 
tives in accordance with special regulations, restrictions, or limi- 
tations. 

(9) Repealed by Session Laws 1975, c. 514, s. 2. 

(10) “Public authority” is a municipal corporation (other than a unit of 
local government) that is not subject to the Executive Budget Act (G.S. 
143-1 through 143-34.5) or a local governmental authority, board, com- 
mission, council, or agency that (1) is not a municipal! corporation, (ii) 
is not subject to the Executive Budget Act, and (iii) operates on an 
area, regional, or multi-unit basis, and the budgeting and accounting 
systems of which are not fully a part of the budgeting and accounting 
systems of a unit of local government. 

(11) Repealed by Session Laws 1975, c. 514, s. 2. 

(12) “Sinking fund” means a fund held for the retirement of term bonds. 

(13) “Special district” is a unit of local government (other than a county, 
city, town, or incorporated village) that is created for the performance 
of limited governmental functions or for the operation of particular 
utility or public service enterprises. 

(14) “Taxes” do not include special assessments. 

(15) “Unit.” “unit of local government,” or “local government” is a munic- 
ipal corporation that is not subject to the Executive Budget Act (G.S. 
143-1 through 143-34.5) and that has the power to levy taxes, and 
all boards, agencies, commissions, authorities, and institutions 
thereof that are not municipal corporations. 

(c) It is the intent ot the General Assembly by enactment of this Article to 
prescribe for local governments and public authorities a uniform system of 
budget adoption and administration and fiscal control. To this end and except 
as otherwise provided in this Article, all provisions of general laws, city 
charters, and local acts in effect as of July 1, 1973 and in conflict with the 
provisions of Part 1 or Part 3 of this Article are repealed. No general law, city 
charter, or local act enacted or taking effect after July 1, 1973, may be 
construed to modify, amend, or repeal any portion of Part 1 or Part 3 of this 
Article unless it expressly so provides by specific reference to the appropriate 
section. 

(d) Except as expressly provided herein, this Article does not apply to school 
administrative units. The adoption and administration of budgets for the pub- 
lic school system and the management of the fiscal affairs of school administra- 
tive units are governed by the School Budget and Fiscal Control Act, Chapter 
115, Article 9. However, this Article and the School Budget and Fiscal Control 
Act shall be construed together to the end that the administration of the fiscal 
affairs of counties and school administrative units may be most effectively and 
efficiently administered. (1927, c. 146, ss. 1, 2; 1955, c. 724; 1971, c. 780, s. 1; 
1973, 'c..474, ss..3,.4° 1975 )c)'437, s, 12: .¢..514."s. 2° 198]. ¢.° 685, s.41.) 


Local Modification. — Scotland: 1979, c. “an independent”, “with a self-balancing set of 
_ 187. accounts recording” for “consisting of,” “and 

Cross References. — As to the Local Gov- residual equities or balances, and changes 
ernment Fiscal Information Act, see _ therein” for “obligations, reserves, and equities 
§§ 120-30.41 through 120-30.48. which are segregated by appropriate 

Editor’s Note. — Chapter 115, Article 9, accounting techniques” and “special” for 
referred to in subsection (d) of this section was “established legal” in subdivision (b)(8). 
repealed by Session Laws 1975, c. 437, s. 1. For Legal Periodicals. — For a symposium on 
present provisions covering the repealed municipal finance, see 1976 Duke LJ. 1051 
article, see §§ 115-100.1 through 115-100.35. (1976). 

Effect of Amendments. — The 1981 amend- For survey of 1978 constitutional law, see 57 
ment, effective July 1, 1981, substituted “a” for N.C.L. Rev. 958 (1979). 
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§ 159-8. Annual balanced budget ordinance. 


(a) Each local government and public authority shall operate under an 
annual balanced budget ordinance adopted and administered in accordance 
with this Article. A budget ordinance is balanced when the sum of estimated 
net revenues and appropriated fund balances is equal to appropriations. Appro- 
priated fund balance in any fund shall not exceed the sum of cash and invest- 
ments minus the sum of liabilities, encumbrances, and deferred revenues 
arising from cash receipts, as those figures stand at the close of the fiscal year 
next preceding the budget year. It is the intent of this Article that, except for 
moneys expended pursuant to a project ordinance or accounted for in an 
intragovernmental service fund or a trust and agency fund excluded from the 
budget ordinance under G.S. 159-13(a), all moneys received and expended by 
a local government or public authority should be included in the budget 
ordinance. Therefore, notwithstanding any other provision of law, no local 
government or public authority may expend any moneys, regardless of their 
source (including moneys derived from bond proceeds, federal, state, or private 
grants or loans, or special assessments), except in accordance with a budget 
ordinance or project ordinance adopted under this Article or through an 
intragovernmental service fund or trust and agency fund properly excluded 
from the budget ordinance. 

(b) The budget ordinance of a unit of local government shall cover a fiscal 
year beginning July 1 and ending June 30. The budget ordinance of a public 
authority shall cover a fiscal year beginning July 1 and ending June 30, except 
that the Local Government Commission, if it determines that a different fiscal 
year would facilitate the authority’s financial operations, may enter an order 
permitting an authority to operate under a fiscal year other than from July 1 
to June 30. If the Commission does permit an authority to operate under an 
altered fiscal year, the Commission’s order shall also modify the budget calen- 
dar set forth in G.S. 159-10 through 159-13 so as to provide a new budget 
calendar for the altered fiscal year that will clearly enable the authority to 
comply with the intent of this Part. (1971, c. 780, s. 1; 1978, c. 474, s. 5; 1975, 
c. 514, s. 3; 1979, c. 402, s. 1; 1981, c. 685, s. 2.) 


Effect of Amendments. — The 1979 amend- fiscal year” at the end of the third sentence of 
ment substituted “provide a new budget calen- — subsection (b). 
dar for the altered fiscal year that will clearly The 1981 amendment, effective July 1, 1981, 
enable the authority to comply with the intent inserted “arising from cash receipts” near the 
of this part” for “correspond with the altered middle of the third sentence of subsection (a). 


§ 159-11. Preparation and submission of budget and 
budget message. 


(d) The budget officer shall include in the budget a proposed financial plan 
for each intragovernmental service fund, as required by G.S. 159-13.1, and 
information concerning capital projects and grant projects authorized or to be 
authorized by project ordinances, as required by G.S. 159-13.2. (1927, c. 146, 
s. 6; 1955, cc. 698, 724; 1969, c. 976, s. 1; 1971, c. 780, s. 1; 1975, c. 514, s. 4; 
1979, c. 402, s. 2.) 


Effect of Amendments. — The 1979 amend- Only Part of Section Set Out. — As the rest 
ment inserted “and grant projects” near the — of the section was not changed by the amend- 
middle of subsection (d). ment, only subsection (a) is set out. 
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§ 159-13. The budget ordinance; form, adoption, limi- 
tations, tax levy, filing. 


(a) Not earlier than 10 days after the day the budget is presented to the 
board and not later than July 1, the governing board shall adopt a budget 
ordinance making appropriations and levying taxes for the budget year in such 
sums as the board may consider sufficient and proper, whether greater or less 
than the sums recommended in the budget. The budget ordinance shall autho- 
rize all financial transactions of the local government or public authority 
except 

(1) Those authorized by a project ordinance, 

(2) Those accounted for in an intragovernmental service fund for which a 
financial plan is prepared and approved, and 

(3) Those accounted for in a trust or agency fund established to account for 
moneys held by the local government or public authority as an agent 
or common-law trustee or to account for a retirement, pension, or 
similar employee benefit system. 

The budget ordinance may be in any form that the board considers most effi- 
cient in enabling it to make the fiscal policy decisions embodied therein, but 
it shall make appropriations by department, function, or project and show 
revenues by major source. 

(b) The following directions and limitations shall bind the governing board 
in adopting the budget ordinance: 

(1) The full amount estimated by the finance officer to be required for debt 
service during the budget year shall be appropriated. 

(2) The full amount of any deficit in each fund shall be appropriated. 

(3) A contingency appropriation shall not exceed five percent (5%) of the 
total of all other appropriations in the same fund, except there is no 
limit on contingency appropriations for public assistance programs 
required by Chapter 108A. Each expenditure to be charged against a 
contingency appropriation shall be authorized by resolution of the 
governing board, which resolution shall be deemed an amendment to 
the budget ordinance setting up an appropriation for the object of 
expenditure authorized. The governing board may authorize the 
budget officer to authorize expenditures from contingency appropria- 
tions subject to such limitations and procedures as it may prescribe. 
Any such expenditures shal! be reported to the board at its next regu- 
lar meeting and recorded in the minutes. 

(4) No appropriation may be made that would require the levy of a tax in 
excess of any constitutional or statutory limitation, or expenditures of 
revenues for purposes not permitted by law. 

(5) The total of all appropriations for purposes which require voter 
approval for expenditure of property tax funds under Article V, Sec. 
2(5), of the Constitution shall not exceed the total of all estimated 
revenues other than the property tax (not including such revenues 
required by law to be spent for specific purposes) and property taxes 
levied for such purposes pursuant to a vote of the people. 

(6) The estimated percentage of collection of property taxes shall not be 
greater than the percentage of the levy actually realized in cash as of 
June 30 during the preceding fiscal year. 

(7) Estimated revenues shall include only those revenues reasonably 
expected to be realized in the budget year, including amounts to be 
realized from collections of taxes levied in prior fiscal years. 

(8) Repealed by Session Laws 1975, c. 514, s. 6. 

(9) Appropriations made to a school administrative unit by a county may 
not be reduced after the budget ordinance is adopted, unless the board 
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of education of the administrative unit agrees by resolution to a reduc- 
tion, or unless a general reduction in county expenditures is required 
because of prevailing economic conditions. 

(10) Appropriations made to another fund from a fund established to 
account for property taxes levied pursuant to a vote of the people may 
not exceed the amount of revenues other than the property tax avail- 
able to the fund, except for mia acter f from such a fund to an 
appropriate account in a capital reserve fund. 

(11) Repealed by Session Laws 1975, c. 514, s. 6. 

(12) Repealed by Session Laws 1981, o: 685, s. 4. 

(13) No appropriation of the proceeds of a bond issue may be made from 
the capital project fund account established to account for the proceeds 
of the bond issue except (i) for the purpose for which the bonds were 
issued, (ii) to the appropriate debt service fund, or (iii) to an account 
within a capital reserve fund consistent with the purposes for which 
the bonds were issued. The total of other appropriations made to an- 
other fund from such a capital project fund account may not exceed the 
amount of revenues other than bond proceeds available to the account. 

(14) No appropriation may be made from a utility or public service enter- 
prise find to any other fund than the appropriate debt service fund 
unless the total of all other appropriations in the fund equal or exceed 
the amount that will be required during the fiscal year, as shown by 
the budget ordinance, to meet operating expenses, capital outlay, and 
debt service on outstanding utility or enterprise bonds or notes. 

(15) Sufficient funds to meet the amounts to be paid during the fiscal year 
under continuing contracts previously entered into shall be appropri- 


ated. 

(16) The sum of estimated net revenues and appropriated fund balance in 
each fund shall be equal to appropriations in that fund. Appropriated 
fund balance in a fund shall not exceed the sum of cash and invest- 
ments minus the sum of liabilities, encumbrances, and deferred reve- 
nues arising from cash receipts, as those figures stand at the close of 
the fiscal year next preceding the budget year. 

(17) No appropriations may be made from a county reappraisal reserve 
fund except for the purposes for which the fund was established. 

(18) No appropriation may be made from a service district fund to any 
other fund except (i) to the appropriate debt service fund or (ii) to an 
appropriate account in a capital reserve fund unless the district has 
been abolished. 

Notwithstanding subdivisions (9), (10), (12), (14), (17), or (18) of this subsec- 
tion, any fund may contain an appropriation to another fund to cover the cost 
of (i) levying and collecting the taxes and other revenues allocated to the fund, 
and (ii) building maintenance and other general overhead and administrative 
expenses properly allocable to functions or activities financed from the fund. 

(c) The budget ordinance of a local government shall levy taxes on property 
at rates that will produce the revenue necessary to balance appropriations and 
revenues, after taking into account the estimated percentage of the levy that 
will not be collected during the fiscal year. The budget ordinance of a public 
authority shall be balanced so that appropriations do not exceed revenues. 

(d) The budget ordinance shall be entered in the minutes of the governing 
board and within five days after adoption copies thereof shall be filed with the 
finance officer, the budget officer, and the clerk to the governing board. (1927, 
c. 146, s. 8; 1955, cc. 698, 724; 1969, c. 976, s. 2; 1971, c. 780, s. 1; 1973, c. 474, 
. bi c. 489, s. 3; 1975, c. 437, ss. 13, 14; c. 514, ss. 5, 6; 1981, c. 685, ss 3-5, 
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Effect of Amendments. — The 1981 amend- 
ment, effective Oct. 1, 1981, substituted “Chap- 
ter 108A” for “Chapter 108” at the end of the 
first sentence of subdivision (b)(3). The amend- 
ment also, effective July 1, 1981, added “Esti- 
mated revenues shall include only those 
revenues reasonably expected to be realized in 
the budget year, including” at the beginning of 
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§ 159-13.2 


be included in estimated revenues” at the end of 
subdivision (b)(7), deleted subdivision (b)(12) 
which provided that: “No appropriation may be 
made from a public assistance fund or a sepa- 
rate category of expenditure maintained in 
accordance with Chapter 108 to any other fund 
or category of expenditure, as the case may be, 
except in accordance with G.S. 108-57,” and 


subdivision (b)(7), substituted “collections” for 
“collection” in subdivision (b)(7), deleted “shall 


inserted “arising from cash receipts” in the sec- 
ond sentence of subdivision (b)(16). 


CASE NOTES 


Applied in Hughey v. Cloninger, 37 N.C. 
App. 107, 245 S.E.2d 543 (1978). 


§ 159-13.2. Project ordinances, 


(a) Definitions.— 

(1) In this section “capital project” means a project financed in whole or in 
part by the proceeds of bonds or notes or a project involving the con- 
struction or acquisition of a capital asset. 

(2) “Grant project” means a project financed in whole or in part by reve- 
nues received from the federal and/or State government for operating 
or capital purposes as defined by the grant contract. 

(b) Alternative Budget Methods. — A local government or public authority 
may, in its discretion, authorize and budget for a capital project or a grant 
project either in its annual budget ordinance or in a project ordinance adopted 
pursuant to this section. A project ordinance authorizes all appropriations 
necessary for the completion of the project and neither it nor any part of it need 
be readopted in any subsequent fiscal year. A bond order does not constitute 
a project ordinance. 

(c) Adoption of Project Ordinances. — If a local government or public author- 
ity intends to authorize a capital project or a grant project by a project 
ordinance, it shall not begin the project until it has adopted a balanced project 
ordinance for the life of the project. A project ordinance is balanced when 
revenues estimated to be available for the project equal appropriations for the 
project. A project ordinance shall clearly identify the project and authorize its 
undertaking, identify the revenues that will finance the project, and make the 
appropriations necessary to complete the project. 

(d) Project Ordinance Filed. — Each project ordinance shall be entered in the 
minutes of the governing board. Within five days after adoption, copies of the 
ordinance shall be filed with the finance officer, the budget officer, and the 
clerk to the governing board. 

(e) Amendment. — A project ordinance may be amended in any manner so 
long as it continues to fulfill all requirements of this section. 

(f) Inclusion of Project Information in Budget. — Each year the budget 
officer shall include in the budget information in such detail as he or the 
governing board may require concerning each grant project or capital project 
(i) expected to be authorized by project ordinance during the budget year and 
(ii) authorized by previously adopted project ordinances which will have appro- 
priations available for expenditure during the budget year. (1975, c. 514, s. 8; 
1979, c. 402, s. 3.) 


Effect of Amendments. — The 1979 amend- 
ment rewrote this section. 
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§ 159-17. Ordinance procedures not applicable to budget or 
project ordinance adoption. 


Notwithstanding the provisions of any city charter, general law, or local act: 
(1) Any action with respect to the adoption or amendment of the budget 
ordinance or any project ordinance may be taken at any regular or 
special meeting of the governing board by a simple majority of those 
present and voting, a quorum being present; 

(2) No action taken with respect to the adoption or amendment of the 
budget ordinance or any project ordinance need be published or is 
subject to any other procedural requirement governing the adoption of 
ordinances or resolutions by the governing board other than the proce- 
dures set out in this Article; 

(3) The adoption and amendment of the budget ordinance or any project 
ordinance and the levy of taxes in the budget ordinance are not subject 
to the provisions of any city charter or local act concerning initiative 
or referendum. 

During the period beginning with the submission of the budget to the 
governing board and ending with the adoption of the budget ordinance, the 
governing board may hold any special meetings that may be necessary to 
complete its work on the budget ordinance. Except for the notice requirements 
of G.S. 143-318.12, which continue to apply, no provision of law concerning the 
call of special meetings applies during that period so long as (i) each member 
of the board has actual notice of each special meeting called for the purpose of 
considering the budget, and (ii) no business other than consideration of the 
budget is taken up. This section does not allow the holding of closed meetings 
or executive sessions by any governing board otherwise prohibited by law from 
holding such a meeting or session, and may not be construed to do so. 

No general law, city charter, or local act enacted or taking effect after July 
1, 1973, may be construed to modify, amend, or repeal any portion of this 
section unless it expressly so provides by specific reference to this section. 
(1971, ce: 780; s..1;°19738,°c.-474; s.13;'1979;’c: 402, ss: 4;'5; c.' 655, s. 2.) 


Effect of Amendments. — The first 1979 continue to apply, no provision” for “any provi- 
amendment inserted “or any project ordinance” _ sions” at the beginning of the third sentence of 
throughout subdivisions (1), (2), and (8). the first paragraph, and substituted “applies” 


The second 1979 amendment, effective for “do not apply” near the beginning of that 
October 1, 1979, substituted “Except for the sentence. 
notice requirements of G.S. 143-318.14, which 


Part 2. Capital Reserve Funds. 
§ 159-18. Capital reserve funds. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke LJ. 1051 
(1976). 


Part 3. Fiscal Control. 
§ 159-24. Finance officer. 


Cross References. — As to the Local Gov- 
ernment Fiscal Information Act, see 
§§ 120-30.41 through 120-30.48. 
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§ 159-25. Duties of finance officer; dual signatures on 
checks; internal control procedures subject to 
Commission regulation. 


CASE NOTES 


Submission of Charges to Jury. — Where State v. Davis, 48 N.C. App. 526, 269 S.E.2d 291 
the evidence shows that the expenditures con- (1980). 
tained both valid and invalid items, the court Applied in State v. Davis, 45 N.C. App. 72, 
properly submitted the charges of approvingan 262 S.E.2d 827 (1980). 
invalid claim and failure to preaudit to the jury. 


§ 159-26. Accounting system. 


(a) System Required. — Each local government or public authority shall 
establish and maintain an accounting system designed to show in detail its 
assets, liabilities, equities, revenues, and expenditures. The system shall also 
be designed to show appropriations and estimated revenues as established in 
the budget ordinance and each project ordinance as originally adopted and 
subsequently amended. 

(b) Funds Required. — Each local government or public authority shall 
establish and maintain in its accounting system such of the following funds and 
ledgers as are applicable to it. The generic meaning of each type of fund or 
ledger listed below is that fixed by generally accepted accounting principles. 

(1) General fund. 

(2) Special Revenue Funds. — One or more separate funds shall be estab- 
lished for each of the following classes: (i) functions or activities 
financed in whole or in part by property taxes voted by the people, (ii) 
service districts established pursuant to the Municipal or County Ser- 
vice District Acts, and (iii) grant project ordinances. If more than one 
function is accounted for in a voted tax fund, or more than one district 
in a service district fund, or more than one grant project in a project 
fund, separate accounts shall be established in the appropriate fund 
for each function, district, or project. 

(3) Debt service funds. 

(4) A Fund for Each Utility or Enterprise Owned or Operated by the Unit 
or Public Authority. — If a water system and a sanitary sewerage system are 
operated as a consolidated system, one fund may be established and 
maintained for the consolidated system. 

(5) Internal service funds. 

(6) Capital Project Funds. — Such a fund shall be established to account 
for the proceeds of each bond order and for all other resources used for 
the capital projects financed by the bond proceeds. A unit or public 
authority may account for two or more bond orders in one capital 
projects fund, but the proceeds of each such bond order and the other 
revenues associated with that bond order shall be separately 
accounted for in the fund. 

(7) Trust and agency funds, including a fund for each special district, 
public authority, or school administrative unit whose taxes or special 
assessments are collected by the unit. 
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(8) A ledger or group of accounts in which to record the details relating to 
the general fixed assets of the unit or public authority. 

(9) A ledger or group of accounts in which to record the details relating to 
the general obligation bonds and notes and other long-term obli- 
gations of the unit. 

In addition, each unit or public authority shall establish and maintain any 
other funds required by other statutes or by State or federal regulations. 

(c) Basis of Accounting. — Except as otherwise provided by regulation of the 
Commission, local governments and public authorities shall use the modified 
accrual basis of accounting in recording transactions. 

(d) Encumbrance Systems. — Except as otherwise provided in this subsec- 
tion, no local government or public authority is required to record or show 
encumbrances in its accounting system. Each city or town with a population 
over 10,000 and each county with a population over 50,000 shall maintain an 
accounting system that records and shows the encumbrances outstanding 
against each category of expenditure appropriated in its budget ordinance. Any 
other local government or any public authority may record and show encum- 
brances in its accounting system. In determining a unit’s population, the most 
recent federal decennial census shall be used. 

(e) Commission Regulations. — The Commission may prescribe rules and 
regulations having the force of law as to: 

(1) Features of accounting systems to be maintained by local governments 
and public authorities. 

(2) Bases of accounting, including identifying in detail the characteristics 
of a modified accrual basis, identifying what revenues are susceptible 
to accrual, and permitting or requiring use of a basis other than 
modified accrual in a fund that does not account for the receipt of a tax. 

(3) Definitions of terms not clearly defined in this Article. 

The Commission may vary these rules and regulations according to any other 
criteria reasonably related to the purpose or complexity of the financial oper- 
ations involved. (1971, c. 780, s. 1; 1975, c. 514, ss. 11, 16; 1979, c. 402, s. 6; 
1981, c. 685, ss. 6, 7.) 


Effect of Amendments. — The 1979 amend- _ stituted “shall” for “may” in the last sentence of 
ment rewrote subdivision (2) of subsection (b). subsection (b), and deleted “it considers 

The 1981 amendment, effective July 1, 1981, advisable and shall establish and maintain any 
substituted subdivision (b)(5) for one which other funds” preceding “required by” in the last 
read: “Intragovernmental service funds,” sub- sentence of subsection (b). 


§ 159-28. Budgetary accounting for appropriations. 


(a) Incurring Obligations. — No obligation may be incurred in a program, 
function, or activity accounted for in a fund included in the budget ordinance 
unless the budget ordinance includes an appropriation authorizing the obli- 
gation and an unencumbered balance remains in the appropriation sufficient 
to pay in the current fiscal year the sums obligated by the transaction for the 
current fiscal year. No obligation may be incurred for a capital project or a 
grant project authorized by a project ordinance unless that project ordinance 
includes an appropriation authorizing the obligation and an unencumbered 
balance remains in the appropriation sufficient to pay the sums obligated by 
the transaction. If an obligation is evidenced by a contract or agreement 
requiring the payment of money or by a purchase order for supplies and 
materials, the contract, agreement, or purchase order shall include on its face 
a certificate stating that the instrument has been preaudited to assure compli- 
ance with this subsection. The certificate, which shall be signed by the finance 
officer or any deputy finance officer approved for this purpose by the governing 
board, shall take substantially the following form: 
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“This instrument has been preaudited in the manner required by the Local 
Government Budget and Fiscal Control Act. 
(Signature of finance officer).” 
Certificates in the form prescribed by G.S. 153-130 or 160-411 as those sections 
read on June 30, 19738, or by G.S. 159-28(b) as that section read on June 30, 
1975, are sufficient until supplies of forms in existence on June 30, 1975, are 
exhausted. 

An obligation incurred in violation of this subsection is invalid and may not 
be enforced. The finance officer shall establish procedures to assure compliance 
with this subsection. 

(b) Disbursements. — When a bill, invoice, or other claim against a local 
government or public authority is presented, the finance officer shall either 
approve or disapprove the necessary disbursement. If the claim involves a 
program, function, or activity accounted for in a fund included in the budget 
ordinance or a capital project or a grant project authorized by a project 
ordinance, the finance officer may approve the claim only if 

(1) He determines the amount to be payable and 
(2) The budget ordinance or a project ordinance includes an appropriation 
authorizing the expenditure and either (i) an encumbrance has been 
previously created for the transaction or (ii) an unencumbered balance 
remains in the appropriation sufficient to pay the amount to be 
disbursed. 
The finance officer may approve a bill, invoice, or other claim requiring 
disbursement from an intragovernmental service fund or trust or agency fund 
not included in the budget ordinance, only if the amount claimed is determined 
to be payable. A bill, invoice, or other claim may not be paid unless it has been 
approved by the finance officer or, under subsection (c) of this section, by the 
governing board. The finance officer shall establish procedures to assure com- 
pliance with this subsection. 
(1979, c. 402, ss. 7, 8.) 


Editor’s Note. — G.S. 153-130 and 160-411, paragraph of subsection (a), and near the 
referred to in subsection (a) were repealed in beginning of the second sentence of subsection 
1973 and 1971, respectively. (b). 

Effect of Amendments. — The 1979 amend- Only Part of Section Set Out. — As the rest 
ment inserted “or a grant project” near the of the section was not changed by the amend- 
beginning of the second sentence of the first ment, only subsections (a) and (b) are set out. 


CASE NOTES 


Applied in State v. Davis, 45 N.C. App. 72, 
262 S.E.2d 827 (1980). 


§ 159-29. Fidelity bonds. 
CASE NOTES 


Stated in Town of Scotland Neck v. Western 
Sur. Co., 301 N.C. 331, 271 S.E.2d 501 (1980). 
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§ 159-30. Investment of idle funds. 


(a) A local government or public authority may deposit at interest or invest 
all or part of the cash balance of any fund. The finance officer shall manage 
investments subject to whatever restrictions and directions the governing 
board may impose. The finance officer shall have the power to purchase, sell, 
and exchange securities on behalf of the governing board. The investment 
program shall be so managed that investments and deposits can be converted 
into cash when needed. 

(b) Moneys may be deposited at interest in any bank or trust company in this 
State in the form of certificates of deposit or such other forms of time deposit 
as the Commission may approve. Investment deposits shall be secured as pro- 
vided in G.S. 159-31(b). 

2 Moneys may be invested in the following classes of securities, and no 
others: 

(1) Obligations of the United States of America. 

(2) Obligations of any agency or instrumentality of the Unites States of 
America if the payment of interest and principal of such obligations 
is fully guaranteed by the United States of America. 

(3) Obligations of the State of North Carolina. 

(4) Bonds and notes of any North Carolina local government or public 
authority, subject to such restrictions as the secretary may impose. 

(5) Savings certificates, investment certificates, shares of or deposits in 
any savings and loan association organized under the laws of this 
State and savings certificates, investment certificates, shares of or 
deposits in any federal savings and loan association having its prin- 
cipal office in this State to the extent that the investment in such 
certificates, shares or deposits is fully insured by the United States of 
America or an agency thereof or by any mutual deposit guaranty 
association authorized by the Administrator of the Savings and Loan 
Division of the State to do business in North Carolina pursuant to 
Article 7A of Chapter 54 of the General Statutes. Provided, that 
moneys may be invested in said certificates, shares or deposits, 
whether or not so insured, to the extent that said moneys are fully 
secured by surety bonds, or investment securities of such nature, in 
such amounts, and in such manner, as may be prescribed by rule or 
regulation of the Local Government Commission. 

(6) Obligations maturing no later than 18 months after the date of pur- 
chase of the Federal Intermediate Credit Banks, the Federal Home 
Loan Banks, the Federal National Mortgage Association, the Banks 
for Cooperatives, and the Federal Land Banks. 

(6a) Participating shares in a mutual fund for local government invest- 
ment; provided that the investments of the fund are limited to those 
qualifying for investment by the State under G.S. 147-69.1 and that 
said fund is certified by the Local Government Commission. The Local 
Government Commission shall have the authority to issue rules and 
regulations concerning the establishment and qualifications of any 
mutual fund for local government investment. 

(6b) A commingled investment pool established and administered by the 
State Treasurer pursuant to G.S. 147-69.3. 

(6c) A commingled investment pool established by interlocal agreement 
by two or more units of local government pursuant to G.S. 160A-460 
through 160A-464, if the investments of the pool are limited to those 
qualifying for investment by the State under G.S. 147-69.1. 

(7) Any form of investment allowed by law to the State Treasurer under 
G.S. 147-69.1. 
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(d) Investment securities may be bought, sold, and traded by private nego- 
tiation, and local governments and public authorities may pay all incidental 
costs thereof and all reasonable costs of administering the investment and 
deposit program. Securities and deposit certificates shall be in the custody of 
the finance officer who shall be responsible for their safekeeping and for 
keeping accurate investment accounts and records. 

(e) Interest earned on deposits and investments shall be credited to the fund 
whose cash is deposited or invested. Cash of several funds may be combined for 
deposit or investment if not otherwise prohibited by law; and when such joint 
deposits or investments are made, interest earned shall be prorated and 
credited to the various funds on the basis of the amounts thereof invested, 
figured according to an average periodic balance or some other sound account- 
ing principle. Interest earned on the deposit or investment of bond funds shall 
be deemed a part of the bond proceeds. 

(f) Registered securities acquired for investment may be released from regis- 
tration and transferred by signature of the finance officer. (1957, c. 864, s. 1; 
1967, c. 798, ss. 1, 2; 1969, c. 862; 1971, c. 780, s. 1; 1973, c. 474, ss. 24, 25; 1975, 
c. 481; 1977, c. 575; 1979, c. 717, s. 2; 1981, c. 445, ss. 1-3.) 


Cross References. — As to investment by The 1979 amendment added “under G:S. 
community colleges and technical institutes, 147-69.1” at the end of subdivision (c)(7). 
see § 115D-58.6. The 1981 amendment added subdivisions (6a) 


Effect of Amendments. — The 1977 amend- __ through (6c) of subsection (c). 
ment added the second sentence of subdivision 
(5) of subsection (c). 


§ 159-31. Selection of depository; deposits to be secured. 


(a) The governing board of each local government and public authority shall 
designate as its official depositories one or more banks or trust companies in 
this State or, with the written permission of the secretary, a national bank 
located in another state. In addition, a unit or public authority, with the 
written permission of the secretary, may designate a state bank or trust 
company located in another state as an official depository for the purpose of 
acting as fiscal agent for the unit or public authority. The names and addresses 
of the depositories shall be reported to the secretary. It shall be unlawful for 
any public moneys to be deposited in any place, bank, or trust company other 
than an official depository, except as permitted by G.S. 159-30(b); however, 
public moneys may be deposited in official depositories in Negotiable Order of 
Withdrawal (NOW) accounts. 

(b) The amount of funds on deposit in an official depository or deposited at 
interest pursuant to G.S. 159-30(b) shall be secured by deposit insurance, 
surety bonds, or investment securities of such nature, in a sufficient amount 
to protect the local government or public authority on account of deposit of 
funds made therein, and in such manner, as may be prescribed by rule or 
regulation of the Local Government Commission. When deposits are secured in 
accordance with this subsection, no public officer or employee may be held 
liable for any losses sustained by a local government or public authority 
because of the default or insolvency of the depository. No security is required 
for the protection of funds remitted to and received by a bank or trust company 
acting as fiscal agent for the payment of principal and interest on bonds or 
notes, when the funds are remitted no more than 60 days prior to the maturity 
date. (1927, c. 146, s. 19; 1929, c. 37; 1931, c. 60, s. 32; c. 296, s. 7; 1935, c. 375, 
s.1; 1939, c. 129, s. 1;'c. 134; 1953, c. 675; s. 28; 1955; cc. 698, '724:'1971, c. 780, 
s. 1; 19737624747 8:-26; 1979; ¢. 637."s° 17-198 ic 447, 8,25 
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Cross References. — As to deposits by com- 
munity colleges and technical institutes, see 
§- 115D-58.7. 

Effect of Amendments. — The 1979 amend- 
ment, effective July 1, 1979, deleted “fully” 
after “shall be” near the beginning of the first 
sentence of subsection (b), and substituted “a 


1981 CUMULATIVE SUPPLEMENT 


§ 159-34 


ment or public authority on account of deposit 
of funds made therein” for “such amounts” near 
the middle of that sentence. 

The 1981 amendment added “however, public 
moneys may be deposited in official depositories 
in Negotiable Order of Withdrawal (NOW) 
accounts” in the last sentence of subsection (a). 


sufficient amount to protect the local govern- 


§ 159-33. Semiannual reports on status of deposits and 
investments. 


Each officer having custody of any funds of any local government or public 
authority shall report to the secretary of the Local Government Commission on 
January 1 and July 1 of each year (or such other dates as he may prescribe) the 
amounts of funds then in his custody, the amounts of deposits of such funds in 
depositories, and a list of all investment securities and time deposits held by 
the local government or public authority. In like manner, each bank or trust 
company acting as the official depository of any unit of local government or 
public authority may be required to report to the secretary a description of the 
surety bonds or investment securities securing such public deposits. If the 
secretary finds at any time that any funds of any unit or authority are not 
properly deposited or secured, or are invested in securities not eligible for 
investment, he shall notify the officer or depository in charge of the funds of 
the failure to comply with law or applicable regulations of the Commission. 
Upon such notification, the officer or depository shall comply with the law or 
regulations within 30 days, except as to the sale of securities not eligible for 
investment which shall be sold within nine months at a price to be approved 
by the secretary. The Commission may extend the time for sale of ineligible 
securities, but no one extension may cover a period of more than one year. 
(1931, c. 60, s. 33; 1971, c. 780, s. 1; 1979, c. 637, s. 2.) 


Effect of Amendments. — The 1979 amend- 
ment, effective July 1, 1979, inserted “of the 
Local Government Commission” near the 
beginning of the first sentence, inserted “and” 
preceding “a list” near the end of that sentence, 
and deleted “and a description of the surety 
bonds or investment securities securing 
demand and time deposits” at the end of that 


sentence. The amendment added the second 
sentence. In the third sentence the amendment 
inserted “or authority” and “or depository” and 
added “or applicable regulations of the Com- 
mission” at the end of the sentence. The amend- 
ment also inserted “or depository” near the 
beginning, and “or regulations” near the 
middle, of the fourth sentence. 


§ 159-34. Annual independent audit; rules and regulations. 


Each unit of local government and public authority shall have its accounts 
audited as soon as possible after the close of each fiscal year by a certified 
public accountant or by an accountant certified by the commission as qualified 
to audit local government accounts. The auditor shall be selected by and shall 
report directly to the governing board. The audit contract or agreement shal! 
(i) be in writing, (ii) include the entire entity in the scope of the audit, except 
that an audit for purposes other than the annual audit required by this section 
should include an accurate description of the scope of the audit, (iii) require 
that a typewritten or printed report on the audit be prepared as set forth 
herein, (iv) include all of its terms and conditions, and (v) be submitted to the 
secretary for his approval as to form, terms, conditions, and compliance with 
the rules of the commission. As a minimum, the required report shall include 
the financial statements prepared in accordance with generally accepted 
accounting principles, all disclosures in the public interest required by law, 
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and the auditor’s opinion and comments relating to financial statements. The 
audit shall be performed in conformity with general accepted auditing stan- 
dards. The finance officer shall file a copy of the audit report with the secretary, 
and shall submit all bills or claims for audit fees and costs to the secretary for 
his approval. Before giving his approval the secretary shall determine that the 
audit and audit report substantially conform to the requirements of this sec- 
tion. It shall be unlawful for any unit of local government or public authority 
to pay or permit the payment of such bills or claims without this approval. Each 
officer and employee of the local government or local public authority having 
custody of public money or responsibility for keeping records of public financial 
or fiscal affairs shall produce all books and records requested by the auditor 
and shall divulge such information relating to fiscal affairs as he may request. 
If any member of a governing board or any other public officer or employee 
shall conceal, falsify, or refuse to deliver or divulge any books, records, or 
information, with an attempt thereby to mislead the auditor or impede or 
interfere with the audit, he is guilty of a misdemeanor and upon conviction 
thereof may be fined not more than one thousand dollars ($1,000), or 
imprisoned for not more than one year, or both, in the discretion of the court. 

(b) The Local Government Commission has authority to issue rules and 
regulations for the purpose of improving the quality of auditing and the quality 
and comparability of reporting pursuant to this section or any similar section 
of the General Statutes. The rules and regulations may consider the needs of 
the public for adequate information and the performance that the auditor has 
demonstrated in the past, and may be varied according to the size, purpose or 
function of the unit, or any other criteria reasonably related to the purpose or 
substance of the rules or regulation. (1971, c. 780, s. 1; 1975, c. 514, s. 15; 1979, 
c. 402, s. 9; 1981, c. 685, ss. 8, 9.) 


Effect of Amendments. — The 1979 amend- __ subsection (a), added the seventh sentence in 
ment designated the former section as subsec- _ subsection (a), and inserted “may consider the 
tion (a), and added subsection (b). needs of the public for accurate information and 

The 1981 amendment, effective July 1,1981, the performance that the auditor had demon- 
rewrote the third and fourth sentences of sub- strated in the past, and” in the second sentence 
section (a), deleted “and the report prepared” of subsection (b). 
following “be performed” in the fifth sentence of 


Part 5. Nonprofit Corporations Receiving Public Funds. 


§ 159-40. Special regulations pertaining to nonprofit corpo- 
rations receiving public funds. 


(a) If a city or county grants or appropriates one thousand dollars ($1,000) 
or more in any fiscal year to a nonprofit corporation or organization, the city 
or county may require that the nonprofit corporation or organization have an 
audit performed for the fiscal year in which the funds are received and may 
require that the nonprofit corporation or organization file a copy of the audit 
report with the city or county. 

(b) Any nonprofit corporation or organization which receives one thousand 
dollars ($1,000) or more in State funds shall, at the request of the State Audi- 
tor, submit to an audit by the office of the State Auditor for the fiscal year in 
which such funds were received. 

(c) Every nonprofit corporation or organization which has an audit per- 
formed pursuant to this section shall file a copy of the audit report with the 
office of the State Auditor. 

(d) The provisions of this section shall not apply to sheltered workshops or 
to Adult Development Activity Programs or to private residential facilities for 


36 


§ 159-41 1981 CUMULATIVE SUPPLEMENT § 159-41 


the mentally retarded and developmentally disabled or to Developmental Day 
Care Centers or to any nonprofit corporation or organization whose sole use of 
public funds is to provide hospital services or operate as a volunteer fire depart- 
ment, rescue squad, ambulance squad, or which operates as a junior college, 
college or university duly accredited by the southern regional accrediting asso- 
ciation. 

(e) Repealed by Session Laws 1979, c. 905, effective July 1, 1979. (1977, c. 
687, s. 1; 1977, 2nd Sess., c. 1195, s..1; 1979, c. 905.) 


Effect of Amendments. — The 1977, 2nd 
Sess., amendment added a subsection (e), which 
exempted from this section private, nonprofit 
corporations licensed or certified by the State 
and fiscally accountable to agencies of the State 


The 1979 amendment, effective July 1, 1979, 
rewrote subsections (a) through (d) and deleted 
subsection (e), which was added by the 1977, 
2nd Sess., amendment. 

Session Laws 1977, 2nd Sess., c. 1195, s. 2, 


or to agencies of local governmental units with 
which they had contracted for the provision of 
services. 


provides: “This act is effective upon ratification 
and shall have retroactive application to July 1, 
1977.” The act was ratified June 16, 1978. 


Part 6. Joint Municipal Power Agencies. 


§ 159-41. Special regulations pertaining to joint municipal 
power agencies. 


(a) For the purposes of this Part, “joint agency” means a public body corpo- 
rate and politic organized in accordance with the provisions of Chapter 159B, 
or the combination or recombination of any joint agencies so organized. 

(b) Except as provided in this Part, none of the provisions of Article 3 of this 
Chapter shall apply to joint agencies. Whenever the provisions of this Part and 
the provisions of Chapter 159B of the General Statutes shall conflict, the 
provisions of Chapter 159B shall govern. 

(c) Each joint agency shall operate under an annual balanced budget resolu- 
tion adopted by the governing board and entered into the minutes. A budget 
is balanced when the sum of the appropriations is equal to the sum of estimated 
net revenues and appropriated fund balances. The budget resolution of a joint 
agency shall cover a fiscal year beginning January 1 and ending December 31, 
except that the Local Government Commission, if it determines that a different 
fiscal year would facilitate the agency’s financial operations, may enter an 
order permitting an agency to operate under a fiscal year other than from 
January 1 to December 31. 

(d) The following directions and limitations shall bind the governing board 
in adopting the budget resolution: 

(1) The full amount estimated by the finance officer to be required for debt 
service during the budget year shall be appropriated. 

(2) The full amount of any deficit in each fund shall be appropriated. 

(3) Sufficient funds to meet the amounts to be paid during the fiscal year 
under continuing contracts previously entered into shall be appropri- 
ated. 

(4) The sum of estimated net revenue and appropriated fund balance in 
each fund shall be equal to appropriations in that fund. Appropriated 
fund balances in a fund shall not exceed the sum of cash and invest- 
ments minus the sum of liabilities, encumbrances, and deferred reve- 
nue, as those figures stand at the close of the fiscal year preceding the 
budget year. 

(e) The governing board of the joint agency may amend the budget resolu- 
tion at any time after its adoption and may authorize its designated finance 
officer to transfer moneys from one appropriation to another, subject to such 
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limitations and procedures as it may prescribe. All such transfers will be 
reported to the governing board or its executive committee at its next regular 
meeting and shall be entered in the minutes. 

(f) Joint agencies are subject to the following sections of Article 3 of this 
Chapter, to the same extent as a “public authority,” provided, however, the 
term “budget ordinance” as used in such sections shall be interpreted for the 
purposes of this Part to mean the budget resolution of a joint agency: 

(1) G.S. 159-9, provided, however, that the governing board of an agency 
may designate as budget officer someone other than a member of the 
governing board or an officer or employee of the agency. 

(2) G.S. 159-12, provided, however, that the provision relating to making 
the budget available to the news media of a county shall not apply to 
a joint agency. 

(3) G.S. 159-13.2. 

(4) G.S. 159-16. 

(5) G.S. 159-18. 

(6) G.S. 159-19. 

(7) G.S. 159-21. 

(8) G.S. 159-22, provided, however, that the provision restricting transfers 
to funds maintained pursuant to G.S. 159-13(a) shall not apply to a 
joint agency. 

(9) G.S. 159-24. 

(10) G.S. 159-25. 

(11) G.S. 159-26. 

(12) G.S. 159-28. 

(13) G.S. 159-28.1. 

(14) G.S. 159-29. 

(15) G.S. 159-30. 

(16) G.S. 159-31. 

(17) G.S. 159-32. 

(18) G.S. 159-33. 

(19) G.S. 159-33.1. 

(20) G.S. 159-34. 

(21) G.S. 159-36. 

(22) G.S. 159-38. (1979, c. 685, s. 1.) 


Editor’s Note. — Session Laws 1979, c. 685, 
s. 2, makes this section effective July 1, 1979. 


§ 159-42: Reserved for future codification purposes. 


SUBCHAPTER IV. LONG-TERM FINANCING. 
ARTICLE 4. 
Local Government Bond Act. 


Part 1. Operation of Article. 
§ 159-43. Short title; legislative intent. 


Cross References. — As to the Local Gov- Legal Periodicals. — For a symposium on 
ernment Fiscal Information Act, see municipal finance, see 1976 Duke L.J. 1051 
§§ 120-30.41 through 120-30.48. (1976). 
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§ 159-44. Definitions. 


The words and phrases defined in this section shall have the meanings 
indicated when used in this Article, unless the context clearly requires another 
meaning: 

(4) “Unit,” “unit of local government,” or “local government” means 
counties; cities, towns, and incorporated villages; sanitary districts; 
mosquito control districts; hospital districts; metropolitan sewerage 
districts; metropolitan water districts; county water and sewer dis- 
tricts; and special airport districts. 

(1977, c. 466, s. 2; 1979, c. 727, s. 2.) 


Effect of Amendments. — The 1977 amend- and added “and special airport districts” at the 
ment substituted “metropolitan water districts; end of subdivision (4). 


and county water and sewer districts” for “and Only Part of Section Set Out. — As the rest 
metropolitan water districts” at the end of sub- _ of the section was not changed by the amend- 
division (4). ments, only the introductory language and sub- 


The 1979 amendment deleted “and” before division (4) are set out. 
“county water” near the end of subdivision (4), 


§ 159-48. For what purposes bonds may be issued. 


(b) Each county and city is authorized to borrow money and issue its bonds 
under this Article in evidence thereof for the purpose of paying any capital 
costs of any one or more of the following: 

(1) Providing airport facilities, including without limitation related land, 
landing fields, runways, clear zones, lighting, navigational and signal 
systems, hangars, terminals, offices, shops, and parking facilities. 

(2) Providing armories for the North Carolina national guard. 

(3) Providing auditoriums, coliseums, arenas, stadiums, civic centers, con- 
vention centers, and facilities for exhibitions, athletic and cultural 
events, shows, and public gatherings. 

(4) Providing beach improvements, including without limitation jetties, 
seawalls, groins, moles, sand dunes, vegetation, additional sand, 
pumps and related equipment, and drainage channels, for the control 
of beach erosion and the improvement of beaches. 

(5) Providing cemeteries. 

(6) Providing facilities for fire fighting and prevention, including without 
limitation headquarters buildings, station buildings, training 
facilities, hydrants, alarm systems, and communications systems. 

(7) Providing hospital facilities, including without limitation general, 
tuberculosis, mental, chronic disease, and other types of hospitals and 
related facilities such as laboratories, outpatient departments, nurses’ 
homes and training facilities, and central service facilities operated in 
connection with hospitals; facilities for the provision of public health 
services, including related facilities such as laboratories, clinics, and 
administrative offices; facilities specially designed for the diagnosis, 
treatment, education, training, or custodial care of the mentally 
retarded, including facilities for training specialists and sheltered 
workshops for the mentally retarded; nursing homes; and in con- 
nection with the foregoing, laundries, nurses’, doctors’, or interns’ 
residences, administrative buildings, research facilities, mainte- 
nance, storage, and utility facilities, auditoriums, dining halls, food 
service and preparation facilities, fire prevention facilities, mental 
and physical health care facilities, dental care facilities, nursing 
schools, mental teaching facilities, offices, parking facilities, and 
other supporting service structures. 
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(8) Providing land for corporate purposes. 

(9) Providing facilities for law enforcement, including without limitation 
headquarters buildings, station buildings, jails and other confinement 
facilities, training facilities, alarm systems, and communications sys- 
tems. 

(10) Providing library facilities, including without limitation fixed and 
mobile libraries. 

(11) Providing art galleries, museums, and art centers, and providing for 
historic properties. 

(12) Providing parking facilities, including on- and off-street parking, and 
in connection therewith any area or place for the parking and storing 
of automobiles and other vehicles open to public use, with or without 
charge, including without limitation meters, buildings, garages, 
driveways, and approaches. 

(13) Providing parks and recreation facilities, including without limi- 
tation land, athletic fields, parks, playgrounds, recreation centers, 
shelters, stadiums, arenas, permanent and temporary stands, golf 
courses, Swimming pools, wading pools, marinas, and lighting. 

(14) Providing public building, including without limitation buildings 
housing courtrooms, other court facilities, and council rooms, office 
buildin. public markets, public comfort stations, warehouses, and 
yards. 

(15) Providing public vehicles, including without limitation those for law 
enforcement, fire fighting and prevention, sanitation, street paving 
and maintenance, safety and public health, and other corporate 
purposes. 

(16) Providing for redevelopment through the acquisition of land and the 
improvement thereof for assisting local redevelopment commissions. 

(17) Providing sanitary sewer systems, including without limitation com- 
munity sewerage facilities for the collection, treatment, and disposal 
of sewage or septic tank systems and other on-site collection and 
disposal facilities or systems. 

(18) Providing solid waste disposal systems, including without limitation 
land for sanitary landfills, incinerators, and other structures and 
buildings. 

(19) Providing storm sewers and flood control facilities, including without 
limitation levees, dikes, diversionary channels, drains, catch basins, 
and other facilities for storm water drainage. 

(20) Providing voting machines. 

(21) Providing water systems, including without limitation facilities for 
the supply, storage, treatment, and distribution of water. 

(22) Providing for any other purpose for which it is authorized, by general 
laws uniformly applicable throughout the State, to raise or appropri- 
ate money, except for current expenses. 

(23) Providing public transportation facilities, including without limi- 
tation equipment for public transportation, buses, surface and 
below-ground railways, ferries, and garage facilities. 

(c) Each county is authorized to borrow money and issue its bonds under this 
Article in evidence thereof for the purpose of, in the case of subdivisions (1) to 
(4), inclusive, paying any capital costs of any one or more of the purposes 
raerpaon oss therein and, in the case of subdivision (5), to finance the cost 
thereot: 

(1) Providing community college and technical institute facilities, includ- 
ing without limitation buildings, plants, and other facilities, physical 
and vocational educational buildings and facilities, including in con- 
nection therewith classrooms, laboratories, libraries, auditoriums, 
administrative offices, student unions, dormitories, gymnasiums, 
athletic fields, cafeterias, utility plants, and garages. 
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(2) Providing courthouses, including without limitation offices, meeting 
rooms, court facilities and rooms, and detention facilities. 

(3) Providing county homes for the indigent and infirm. 

(4) Providing school facilities, including without limitation schoolhouses, 
buildings, plants and other facilities, physical and vocational educa- 
tional buildings and facilities, including in connection therewith 
classrooms, laboratories, libraries, auditoriums, administrative 
offices, gymnasiums, athletic fields, lunchrooms, utility plants, 
garages, and school buses and other necessary vehicles. 

(4a) Providing improvements to subdivision and residential streets pur- 
suant to G.S. 153A-205. 

(5) Providing for the octennial revaluation of real property for taxation. 

(d) Each city is authorized to borrow money and issue its bonds under this 
Article in evidence thereof for the purpose of paying any capital costs of any 
one or more of the following: 

(1) Repealed by Session Laws 1977, c. 402, s. 2. 

(2) Providing cable television systems. 


(3) Providing electric systems, inc 


luding without limitation facilities for 


the generation, transmission, and distribution of electric light and 


power. 


(4) Providing gas systems, including without limitation facilities for the 
production, storage, transmission and distribution of gas, where sys- 
tems shall also include the purchase and/or lease of natural gas fields 
and natural gas reserves and the purchase of natural gas supplies, and 
where any parts of such systems may be located either within the 


State or without. 


(5) Providing streets and sidewalks, including without limitation bridges, 
viaducts, causeways, overpasses, underpasses, and alleys; paving, 


grading, resurfacing, and wid 


ening streets; sidewalks, curbs and 


gutters, culverts, and drains; traffic controls, signals, and markers; 
lighting; and grade crossings and the elimination thereof and grade 


separations. 


(6) Improving existing systems or facilities for the transmission or distri- 


bution of telephone services. 


(e) Each sanitary district, mosqui 
metropolitan sewerage district, metropo 


to control district, hospital district, 
litan water district, county water and 


sewer district and special airport district is authorized to borrow money and 


issue its bonds under this Article in evi 
any capital costs of any one or more of t 


dence thereof for the purpose of paying 
he purposes for which it is authorized, 


by general laws uniformly applicable throughout the State, to raise or appro- 
priate money, except for current expenses. 
(TO77.,0, 202, BSiik, SoCs Sila ebtty eo: 619, s. 3; c. 624, s. 1; c. 727, s. 3.) 


Effect of Amendments. — The first 1977 
amendment added subdivision (23) to subsec- 
tion (b) and deleted former subdivision (1) of 
subsection (d), authorizing bonds for mass tran- 
sit facilities. 

The second 1977 amendment added subdi- 
vision (4a) to subsection (c). 

The first 1979 amendment inserted “commu- 
nity sewerage” near the middle of subdivision 
(17) of subsection (b), and added “or septic tank 
systems and other on-site collection and 
disposal facilities or systems” at the end of that 
subdivision. 

The second 1979 amendment deleted “and” 
after “sewerage district” and inserted “and 


4] 


county water and sewer district” near the 
beginning of subsection (e). 

The third 1979 amendment deleted “and” 
before “county water” near the beginning of 
subsection (e) as amended by the second 1979 
act, and inserted “and special airport district” 
near the beginning of the subsection. 

Session Laws 1979, c. 624, ss. 6 and 7, pro- 
vide: 

“Sec, 6. Nothing in this act is intended to 
affect in any way any public or private rights or 
interests (i) now vested or accrued, in whole or 
in part, the validity of which might be 
sustained or preserved by reference to any pro- 
visions of law amended by this act or (ii) derived 
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from or which might be sustained or preserved 
in reliance upon action heretofore taken, 
including the adoption of orders, ordinances, or 
resolutions, pursuant to or within the scope of 
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coupon outstanding on the effective date of this 
act [May 23, 1979].” 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 


ments, only subsections (b), (c), (d), and (e) are 
set out. 


any provision of law amended by this act. 
“Sec. 7. Nothing in this act shall be construed 
to impair the obligation of any bond, note or 


§ 159-49. When a vote of the people is required. 


Bonds may be issued under this Article only if approved by a vote of the 
qualified voters of the issuing unit as provided in this Article, except that voter 
approval shall not be required for: 

(1) Bonds issued for any purpose authorized by G.S. 159-48(a)(1), (2), (3), 
or (5). 

(2) Bonds issued by a county or city for any purpose authorized by G.S. 
159-48(a)(4), (6), or (7) or G.S. 159-48(b), (c), or (d) (except purposes 
authorized by G.S. 159-48(b)(3), (11), (16), (22), or (23) or by GS. 
159-48(d)(2)) in an aggregate principal sum not exceeding two thirds 
of the amount by which the outstanding indebtedness of the issuing 
county or city has been reduced during the next preceding fiscal year. 

Pursuant to Article V, Sec. 4(2) of the Constitution, the General Assembly 
hereby declares that the purposes authorized by G.S. 159-48(a)(4), (6), and (7) 
and by G.S. 159-48(b), (c), and (d) (except purposes authorized by GS. 
159-48(b)(3), (11), (16), (22), or (23) or by G.S. 159-48(d)(2)) are purposes for 
which bonds may be issued without a vote of the people, to the extent of two 
thirds of the amount by which the outstanding indebtedness of the issuing 
county or city was reduced in the last preceding fiscal year. (1971, c. 780, s. 1; 
1973, c. 494, s. 5; 1977, c. 402, s. 3.) 


Effect of Amendments. — The 1977 amend- 
ment inserted the references to § 159-48(b)(23) 
and deleted references to § 159-48(d)(1) in the 


parentheses in subdivision (2) and the last 
paragraph of the section. 
Part 2. Procedure for Issuing Bonds. 


§ 159-50. Notice of intent to make application for issuance 
of voted bonds; objection by citizens and 
taxpayers. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke L.J. 1051 
(1976). 


§ 159-54. The bond order. 


CASE NOTES 


Cited in Citizens Ass’n for Reasonable 
Growth v. City of Washington, 45 N.C. App. 7, 
262 S.E.2d 343 (1980). 
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§ 159-64 


§ 159-58. Publication of bond order as adopted. 


CASE NOTES 


Cited in Citizens Ass’n for Reasonable 
Growth v. City of Washington, 45 N.C. App. 7, 
262 S.E.2d 343 (1980). 


§ 159-59. Limitation of action to set aside order. 


CASE NOTES 


Applied in Citizens Ass’n for Reasonable 
Growth v. City of Washington, 45 N.C. App. 7, 
262 S.E.2d 343 (1980). 


§ 159-61. Bond referenda; majority required; notice of ref- 
erendum; form of ballot; canvass. 


CASE NOTES 


Cited in Citizens Ass’n for Reasonable 
Growth v. City of Washington, 45 N.C. App. 7, 
262 S.E.2d 343 (1980). 


§ 159-62. Limitation on actions contesting validity of bond 


referenda. 


CASE NOTES 


Untimely Claims Extinguished. — This 
section provides that any claim not prosecuted 
within 30 days of the date of publication is 
extinguished. This statute is different from 
most statutes of limitation since ordinarily a 
statute of limitation does not extinguish a claim 
but merely serves as a bar to the prosecution of 
the claim. Citizens Ass’n for Reasonable 
Growth v. City of Washington, 45 N.C. App. 7, 
262 S.E.2d 343, cert. denied, 300 N.C. 195, 269 
S.E.2d 622 (1980). 


Statute Runs from First Publication. — 
The statute of limitations of this section begins 
to run from the date of the first publication 
required by § 159-61, where the sufficiency of 
the first notice is not questioned. A city cannot 
start the statute running anew by publishing 
the notice a second time. Citizens Ass’n for Rea- 
sonable Growth v. City of Washington, 45 N.C. 
App. 7, 262 S.E.2d 343, cert. denied, 300 N.C. 
195, 269 S.E.2d 622 (1980). 


§ 159-64. Within what time bonds may be issued. 


Bonds may be issued under a bond order at any time within seven years after 
the bond order takes effect. Such period may be extended prior to the expiration 
of such period from seven years to 10 years as hereinafter provided. The board 
of the issuing unit shall file an application for Commission approval of such 
extension with the secretary of the Commission. The application shall state 


such facts and have attached to it suc 
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as the secretary may require. The Commission may prescribe the form of such 
application. In determining whether to approve such extension, the Commis- 
sion may inquire into and give consideration to any matters which it believes 
may relate to such extension. 

The Commission may enter an order approving a proposed extension of the 
maximum time period for issuing bonds under a bond order from seven to 10 
years if, upon the basis of the information and evidence it receives, it finds and 
determines that governmental approvals relative to the purpose to be financed 
in whole or in part with the proceeds of the bonds cannot be obtained within 
seven years after the bond order has taken effect, that funds to be applied 
together with the proceeds of the bonds to finance the purpose for which the 
bonds are to be issued will not be available within seven years after the bond 
order has taken effect or that the proposed extension is necessary for other 
reasons that are not within the direct control of the issuing unit other than any 
order of any court. If the Commission enters an order denying such extension, 
then the proceedings under this section shall be at an end. 

If the Commission enters an order approving a proposed extension of the 
maximum time period for issuing bonds under a bond order as provided in this 
section, then the board shall fix the time and place for a public hearing on such 
extension and the clerk shall publish such bond order once with the following 
statement appended: 

“The foregoing order took effecton..............,....0068 Anyone 
who wishes to be heard on the question of whether the maximum time 
period for issuing bonds under such order should be extended from 
seven years to 10 years after such date may appear at a public hearing 
or an adjournment thereof to be held at.......... enof. tite jase at 


(place) Clerk” 
On the date fixed for such hearing, which shall be not earlier than six days 
after the date of publication of the bond order with appended statement as 
provided in this section, the board shall hear anyone who might wish to be 
heard on the question of whether the maximum time period for issuing bonds 
under the bond order should be extended from seven years to 10 years. The 
hearing may be adjourned from time to time. 

After such hearing, the board may adopt an order providing that the maxi- 
mum time period for issuing bonds under the bond order has been extended 
from seven to 10 years after the bond order has taken effect. Such order shall 
provide that it will take effect 30 days after its publication following adoption. 

After adoption, the clerk shall publish once an order extending the maxi- 
mum time period for issuing bonds under a bond order with the following 
statement appended: 


“The foregoing order was adopted on the..... day Play wga-vierso 3 ; 
noigesieta , and is hereby published this.....day of........,..... Any 
action or proceeding questioning the validity of such order must be 
begun within 30 days after the date of publication of this notice. 


Any action or proceeding in any court to set aside an order extending the 
maximum time period for issuing bonds under a bond order, or to obtain any 
other relief, upon the ground that such order is invalid, must be begun within 
30 days after the date of publication of such order as adopted. After the 
expiration of this period of limitation, no right of action or defense based upon 
the invalidity of such order shall be asserted nor shall the validity of such order 
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be open to question in any court upon any ground whatever, except in an action 
or proceeding begun within the period of limitation prescribed in this section. 

When the issuance of bonds under any bond order is prevented or prohibited 
by any order of any court, the period of time within which bonds may be issued 
under the bond order in litigation shall be extended by the length of time 
elapsing between the date of institution of the action or proceeding and the date 
of its final disposition. 

When the issuance of bonds under any bond order, to finance public improve- 
ments in an area to be annexed, is prevented or prohibited by reason of 
litigation respecting the annexation and the Local Government Commission 
shall certify to such effect, the period of time within which bonds may be issued 
under the bond order shall be extended by the length of time elapsing between 
the date of institution of the litigation and the date of its final disposition. 

The General Assembly may at any time prior to the expiration of the maxi- 
ghar time period herein provided extend the time for issuing bonds under bond 
orders. 

When any such extension is effected or granted pursuant to this section, no 
further approval of the voters shall be required. (1917, c. 138, s. 24; 1919, c. 178, 
s. 3(24); C. S., s. 2950; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, 
s. 32; 1939, c. 231, ss. 1, 2(d); 1947, c. 510, ss. 1, 2; 1949, c. 190, ss. 1, 2; 1951, 
c. 439, ss. 1, 2; 1953, c. 693, ss. 1, 3; 1955, c. 704, ss. 1, 2; 1969, c. 99; 1971, c. 
780, s. 1; 1975, c. 545, s. 1; 1977, 2nd Sess., c. 1219, s. 36; 1979, c. 444, s. 1.) 


Effect of Amendments. — The 1977, 2nd an area to be annexed was prevented by 
Sess., amendment, effective July 1, 1978, added _ litigation respecting the annexation. 
in the first paragraph the former third sen- The 1979 amendment rewrote this section. 
tence, providing for extension of time where the Session Laws 1977, 2nd Sess., c. 1219, s. 57, 
issuance of bonds to finance improvements in contains a severability clause. 


Part 3. Funding and Refunding Bonds. 


§ 159-72. Purposes for which funding and refunding bonds 
may be issued; when such bonds may be issued. 


A unit of local government may issue funding and refunding bonds under 
this Article for the purposes listed in G.S. 159-48(a)(4), (5), (6), or (7). Funding 
bonds may be issued if the debt, judgment, or other obligation to be paid is 
payable at the time of the passage of the bond order or within one year 
thereafter. Refunding bonds may be issued at any time prior to the final 
maturity of the debt or obligation to be refunded. The proceeds from the sale 
of any refunding bonds shall be applied only as follows: either (1) to the immedi- 
ate payment and retirement of the obligations being refunded or (ii) if not 
required for the immediate payment of the obligations being refunded such 
proceeds shall be deposited in trust to provide for the payment and retirement 
of the obligations being refunded, and to pay any expenses incurred in con- 
nection with such refunding, but provisicn may be made for the pledging and 
disposition of any amounts in excess of the amounts required for such purposes, 
including, without limitation, provision for the pledging of any such excess to 
the payment of the principal of and interest on any issue or series of refunding 
bonds issued pursuant to G.S. 159-78. Money in any such trust fund may be 
invested in (i) direct obligations of the United States government, or (ii) obli- 
gations the principal of and interest on which are guaranteed by the United 
States government, or (iii) to the extent then permitted by law in obligations 
of any agency or instrumentality of the United States government, or (iv) in 
certificates of deposit issued by a bank or trust company located in the State 
of North Carolina if such certificates shall be secured by a pledge of any of said 
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obligations described in (i), (ii), or (ili) above having an aggregate market 
value, exclusive of accrued interest, equal at least to the principal amount of 
the certificates so secured. Nothing herein shall be construed as a limitation 
on the duration of any deposit in trust for the retirement of obligations being 
refunded but which shall not have matured and which shall not be presently 
redeemable or, if presently redeemable, shall not have been called for 
redemption. 

The principal amount of refunding bonds issued pursuant to this section, 
together with the principal amount of refunding bonds, if any, issued under 
G.S. 159-78 in conjunction with refunding bonds issued pursuant to this sec- 
tion, shall not exceed the amount set forth in G.S. 159-78. 

Except as expressly modified in this Part, funding and refunding bonds 
issued under the provisions of this Part shall be subject to the limitations and 
procedures set out in Parts 1 and 2 of this Article. (1917, c. 138, s. 16; 1919, c. 
178, s. 3(16); C. S., s. 2937; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, 
c. 81, s. 8; 1929, c. 171, s. 1; 1931, c. 60, ss. 48, 54; 1933, c. 257, ss. 2-4; c. 259, 
ss. 1, 2; 1935, c. 302, ss. 1, 2; c. 484; 1939, c. 231, ss. 1, 2(c), 4(b); 1941, c. 147; 
19438, c. 138; 1945, c. 403; 1947, cc. 520, 931; 1949, c. 354; c. 766, s. 3; c. 1270; 
1953, c. 1065, s. 1; 1957, c. 266, s. 1; c. 856, s. 1; c. 1098, s. 16; 1959, c. 525; c. 
1250, s. 2; 1961, c. 293; c. 1001, s. 2; 1965, c. 307, s. 2; 1967, c. 987, s. 2; c. 1001, 
s. 1; 1971, c. 780, s. 1; 1973, c. 494, s. 11; 1977, c. 201, 8s. 1.) 


Effect of Amendments. — The 1977 amend- 
ment, in the first paragraph, substituted 
“funding and refunding” for “funding or 
refunding” in the first sentence, deleted “or 
refunding” following “funding” near the 
beginning of the second sentence, deleted “or if 
the debt or obligation to be refinanced is to be 
cancelled prior to its maturity and simulta- 
neously with the issuance of the refunding 


added the present third through sixth sen- 
tences. The amendment also added the present 
second paragraph and, in the present third 
paragraph, deleted “shall be” following 
“refunding bonds” and inserted “the provisions 
of this Part shall be subject to.” 

Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke LJ. 1051 
(1976). 


bonds” from the end of the second sentence, and 


§ 159-78. Special obligation refunding bonds. 


In conjunction with the issuance of refunding bonds pursuant to G.S. 159-72 
or G.S. 159-84 a unit of local government may issue a series of refunding bonds 
which shall be payable from the excess of the amount required by a trust fund 
established pursuant to G.S. 159-72 or G.S. 159-84 to provide for the payment 
and retirement of the obligations being retired and the amount required to pay 
any expenses incurred in connection with such refunding to the extent such 
expenses are payable from said trust fund. 

Such refunding bonds shall be special obligations of the municipality issuing 
them. The principal of and interest on such refunding bonds shall not be 
payable from the general funds of the municipality, nor shall they constitute 
a legal or equitable pledge, charge, lien, or encumbrance upon any of its prop- 
erty or upon any of its income, receipts, or revenues, except the trust fund 
established pursuant to G.S. 159-72 or G.S. 159-84 from which such refunding 
bonds are payable. Neither the credit nor the taxing power of the municipality 
is pledged for the payment of the principal or interest of such refunding bonds, 
and no holder of such refunding bonds has the right to compel the exercise of 
the taxing power of the municipality or the forfeiture of any of its property in 
connection with any default thereon. Every such refunding bond shall recite in 
substance that the principal of and interest on the bond is payable solely from 
the trust fund established for its payment and that the municipality is not 
obligated to pay the principal or interest except from such trust fund. 
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Any refunding bonds issued under this section shall be issued in compliance 
with the procedure set forth in Article 5 of this Chapter. 

The principal amount of any issue of refunding bonds issued pursuant to G.S. 
159-72 or G.S. 159-84, together with the principal amount of refunding bonds, 
if any, issued pursuant to this section in conjunction with a series of bonds 
issued under G.S. 159-72 or G.S. 159-84, shall not exceed the sum of the 
following: (i) the principal amount of the obligations being refinanced, (11) 
applicable redemption premiums thereon, (iii) unpaid interest on such obli- 
gations to the date of delivery or exchange of the refunding bonds, (iv) in the 
event the proceeds from the sale of the refunding bonds are to be deposited in 
trust as provided by G.S. 159-72 or G.S. 159-84, interest to accrue on such 
obligations being refinanced from the date of delivery of the refunding bonds 
to the first or any subsequent available redemption date or dates selected, in 
its discretion, by the governing body of the unit of local government, or to the 
date or dates of maturity, whichever shall be determined by the governing body 
of the unit of local government to be most advantageous or necessary and (v) 
expenses, including bond discount, deemed by the governing body to be neces- 
sary for the issuance of the refunding bonds. (1977, c. 201, s. 2.) 


§ 159-79: Reserved for future codification purposes. 


ARTICLE 5. 


Revenue Bonds. 


§ 159-80. Short title; repeal of local acts. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke LJ. 1051 
(1976). 


§ 159-81. Definitions. 


The words and phrases defined in this section shall have the meanings 
indicated when used in this Article: 

(1) “Municipality” means a county, city, town, incorporated village, sani- 
tary district, metropolitan sewerage district, metropolitan water dis- 
trict, county water and sewer district, water and sewer authority, 
hospital authority, hospital district, parking authority, special airport 
district, and airport authority, a joint agency created pursuant to Part 
1 of Article 20 of Chapter 160A of the General Statutes, but not any 
other forms of local government. 

(1977, c. 466, s. 3; 1979, c. 727, s. 4; c. 791.) 


Effect of Amendments. — The 1977 amend- __ Part 1 of Article 20 of Chapter 160A of the Gen- 
ment inserted “county water and sewer dis- eral Statutes.” 
tricts” in subdivision (1). Only Part of Section Set Out. — As the rest 
The first 1979 amendment inserted “special of the section was not changed by the amend- 
airport district” near the end of subdivision (1). ments, only the introductory language and sub- 
The second 1979 amendment, in subdivision division (1) are set out. 
(1), added “a joint agency created pursuant to 


47 


§ 159-84 GENERAL STATUTES OF NORTH CAROLINA § 159-84 


§ 159-84. Authorization of revenue bonds. 


Each municipality is hereby authorized to issue its revenue bonds in such 
principal amount as may be necessary to provide sufficient moneys for the 
acquisition, construction, reconstruction, extension, betterment, improvement, 
or payment of the cost of one or more revenue bond projects, including engi- 
neering, inspection, legal, and financial fees and costs, working capital, inter- 
est on the bonds or notes issued in anticipation thereof during construction 
and, if deemed advisable by the municipality, for a period not exceeding two 
years after the estimated date of completion of construction, establishment of 
debt service reserves, and all other expenditures of the municipality incidental 
and necessary or convenient thereto. 

Subject to agreements with the holders of its revenue bonds, each munic- 
ipality may issue further revenue bonds and refund outstanding revenue bonds 
whether or not they have matured. Revenue bonds may be issued partly for the 
purpose of refunding outstanding revenue bonds and partly for any other 
purpose under this Article. Revenue bonds issued to refund outstanding reve- 
nue bonds shall be issued under this Article and not Article 4 of this Chapter. 

Refunding bonds may be issued at any time prior to the final maturity of the 
debt or obligation to be refunded. The proceeds from the sale of any refunding 
bonds shall be applied only as follows: either, (i) to the immediate payment and 
retirement of the obligations being refunded or (ii) if not required for the 
immediate payment of the obligations being refunded such proceeds shall be 
deposited in trust to provide for the payment and retirement of the obligations 
being refunded, and to pay any expenses incurred in connection with such 
refunding, but provision may be made for the pledging and disposition of any 
amounts in excess of the amounts required for such purposes, including, 
without limitation, provision for the pledging of any such excess to the 
payment of the principal of and interest on any issue or series or [of] refunding 
bonds issued pursuant to G.S. 159-78. Money in any such trust fund may be 
invested in (1) direct obligations of the United States government, or (ii) obli- 
gations the principal of and interest on which are guaranteed by the United 
States government, or (iii) to the extent then permitted by law in obligations 
of any agency or instrumentality of the United States government, (iv) certif- 
icates of deposit issued by a bank or trust company located in the State of North 
Carolina if such certificates shall be secured by a pledge of any of said obli- 
gations described in (1), (ii), or (iii) above having any aggregate market value, 
exclusive of accrued interest, equal at least to the principal amount of the 
certificates so secured. Nothing herein shall be construed as a limitation on the 
duration of any deposit in trust for the retirement of obligations being refunded 
but which shall not have matured and which shall not be presently redeemable 
or, if presently redeemable, shall not have been called for redemption. 

The principal amount of refunding bonds issued pursuant to this section, 
together with the principal amount of refunding bonds, if any, issued under 
G.S. 159-78 in conjunction with refunding bonds issued pursuant to this sec- 
tion, shall not exceed the amount set forth in G.S. 159-78. (1953, c. 692; 1969, 
c. 1118, s. 4; 1971, c. 780, s. 1; 1977, c. 201, s. 3.) 


Effect of Amendments. — The 1977 amend- 
ment added the third and fourth paragraphs. 
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§ 159-97. Taxes for supplementing revenue bond projects. 


(i) For the purposes of this section the terms county or city shall include a 
special airport district with respect to financing of aeronautical facilities. 
(1973, c.. 786, s. 1; 1979, c. 727, s. 5.) 


Effect of Amendments. — The 1979 amend-__ of the section was not changed by the amend- 
ment added subsection (i). ment, only subsection (i) is set out. 
Only Part of Section Set Out. — As the rest 


ARTICLE 7. 


Issuance and Sale of Bonds. 


§ 159-120. ‘Unit’? defined. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke LJ. 1051 
(1976). 


§ 159-123. Sale of bonds by sealed bids; private sales. 


(b) The following classes of bonds may be sold at private sale: 

(1) Hepes that a State or federal agency has previously agreed to pur- 
chase. 

(2) Any bonds for which no legal bid is received within the time allowed 
for submission of bids. 

(3) Revenue bonds, including any refunding bonds issued pursuant to G.S. 
159-84. 

(4) Refunding bonds issued pursuant to G.S. 159-78. 

(5) Refunding bonds issued pursuant to G.S. 159-72 if the Local Govern- 
ment Commission determines that a private sale is in the best interest 
of the issuing unit. 

(1977, c. 201, s. 4.) 


Effect of Amendments. — The 1977 amend- Only Part of Section Set Out. — As the rest 
ment, in subsection (b), added “including any _ of the section was not changed by the amend- 
refunding bonds issued pursuant to G.S. ment, only subsection (b) is set out. 

159-84” to the end of subdivision (3) and added 
subdivisions (4) and (5). 


§ 159-140. Bonds or notes eligible for investment. 


Subject to the provisions of G.S. 159-30, bonds or notes issued under the 
provisions of this Chapter are hereby made securities in which all public 
officers and public bodies of the State and its political subdivisions and 
agencies and all insurance companies, trust companies, investment companies, 
banks, savings banks, building and loan associations, savings and loan associa- 
tions, credit unions, pension or retirement funds, other financial institutions 
engaged in business in the State, executors, administrators, trustees and other 
fiduciaries may properly and legally invest funds, including capital in their 
control or belonging to them. Such bonds or notes are hereby made securities 
which may properly and legally be deposited with and received by any State 
or municipal officer or any agency or politicial subdivision of the State for any 
purpose for which the deposit of bonds, notes or obligations of the State is now 
or may hereafter be authorized by law. (1977, c. 403.) 
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§§ 159-141 to 159-147: Reserved for future codification purposes. 


ARTICLE 8. 


Financing Agreements. 


§ 159-148. Contracts subject to Article; exceptions. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke L.J. 1051 
(1976). 


ARTICLE 9. 


Bond Anticipation, Tax, Revenue and Grant Anticipation 
Notes. 


Part 1. Bond Anticipation Notes. 
§ 159-160. “Unit” defined. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke L.J. 1051 
(1976). 


§ 159-161. Bond anticipation notes. 


At any time after a bond order has taken effect and with the approval of the 
Commission, the issuing unit may borrow money for the purposes for which the 
bonds are to be issued, in anticipation of the receipt of the proceeds of the sale 
of the bonds, and within the maximum authorized amount of the bond issue. 
General obligation bond anticipation notes shall be payable not later than 
seven years after the time the bond order takes effect and shall not be renewed 
or extended beyond such time, except that, if the issuance of bonds under the 
bond order is extended by an order of the board of the issuing unit which takes 
effect pursuant to G.S. 159-64, the bond anticipation notes may be renewed and 
extended and shall be payable not later than 10 years after the time the bond 
order takes effect and that, if the issuance of bonds under the bond order is 
prevented or prohibited by any order of any court, the bond anticipation notes 
may be renewed or extended by the length of time elapsing between the date 
of institution of the action or proceeding and the date of its final disposition. 
Any extension of the time for issuing bonds under a bond order granted by act 
of the General Assembly pursuant to G.S. 159-64 shall also extend the time for 
issuing and paying notes under this section for the same period of time. (1917, 
c. 138, ss. 13, 14; 1919, c. 178, s. 3(13), (14); C.S., ss. 2934, 2935; 1921, c. 8, s. 
1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, s. 39; 1931, c. 293; 1939, c. 231, s. 1; 
1953, c. 693, ss. 2, 4; 1969, c. 687, s. 3; 1971, c. 780, s. 1; 1973, c. 494, s. 33; 1977, 
c. 404, s. 1; 1979, c. 444, s. 2.) 


Effect of Amendments. — The 1977 amend- an order of the board of the issuing unit which 
ment substituted “seven years” for “five years” takes effect pursuant to G.S. 159-64, the bond 
near the beginning of the second sentence. anticipation notes may be renewed and 

The 1979 amendment inserted “extended by 
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extended and shall be payable not later than 10 
years after the time the bond order takes effect 
and that, if the issuance of bonds under the 
bond order is” near the middle of the second 
sentence. 

Session Laws 1977, c. 404, s. 2, provides: “The 
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§ 159-181 


provisions of this act shall apply to general obli- 
gation bond anticipation notes authorized by 
bond orders in effect on the date of this act or 
which shall take effect hereafter.” The act was 
ratified May 18, 1977, and made effective on 
ratification. 


§ 159-163. Security of revenue bond anticipation notes. 


Notes issued in anticipation of the sale of revenue bonds are hereby declared 
special obligations of the issuing unit. Neither the credit nor the taxing power 
of the issuing unit may be pledged for the payment of notes issued in 
anticipation of the sale of revenue bonds, and no holder of a revenue bond 
anticipation note shall have the right to compel the exercise of the taxing 
power by the issuing unit or the forfeiture of any of its property in connection 
with any default thereon. Notes issued in anticipation of the sale of revenue 
bonds shall be secured, to the extent and as provided in the resolution 
authorizing the issuance of such notes, by a pledge, charge, and lien upon the 
proceeds of the revenue bonds in anticipation of the sale of which such notes 
are issued and upon the revenues securing such revenue bonds; provided, 
however, that such notes shall be payable as to both principal and interest from 
such revenues if not paid from the proceeds of such revenue bonds or otherwise 
paid. In addition, the proceeds of each revenue bond issue are hereby pledged 
for the payment of any notes issued in anticipation of the sale thereof, and any 
such notes shall be retired from the proceeds of the sale as the first priority. 
(1971, c. 780, s. 1; 1979, c. 428.) 


Effect of Amendments. — The 1979 amend- 
ment substituted the present third sentence for 
one which read: “Notes issued in anticipation of 


the same pledges, charges, liens, covenants, 
and agreements made to secure the revenue 
bonds.” 


the sale of revenue bonds shall be secured by 


Part 2. Tax, Revenue and Grant Anticipation Notes. 


§ 159-168. “Unit” defined. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke L.J. 1051 
(1976). 


ARTICLE 11. 


Enforcement of Chapter. 
§ 159-181. Enforcement of Chapter. 


Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke LJ. 1051 
(1976). 
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§ 159-188 


CASE NOTES 


The elements of approving a false claim 
in violation of this section are (1) that the defen- 
dant was a finance officer, other officer or 
employee of local government, (2) that in such 
capacity she approved a claim or bill, and (3) 
that at the time she approved the claim or bill 
she knew it was fraudulent, erroneous or 
otherwise invalid. State v. Davis, 48 N.C. App. 
526, 269 S.E.2d 291 (1980). 

The elements of making a false report in 
violation of this section are (1) that defendant 
was a finance officer, other officer or employee 
of local government, (2) that the written 
statement was required by rules and regu- 
lations established by the local government for 
the lawful disbursement of funds, and (3) that 
defendant made a written statement on a 
voucher knowing that a portion of it was false. 
State v. Davis, 48 N.C. App. 526, 269 S.E.2d 291 
(1980). 

The foundation of liability of public offi- 
cers can be expressed as follows: However 
honest the defendants may be, the public has a 
right to be protected against the wrongful con- 
duct of their servants, if there is carelessness 
amounting to a willful want of care in the dis- 
charge of their official duties, which injures the 


public. State v. Davis, 48 N.C. App. 526, 269 
S.E.2d 291 (1980). 

Corrupt Intent Need Not Be Proved. — In 
order for the State to prove official misconduct 
proscribed by this section, it is not necessary for 
the State to prove a corrupt intent or willful 
design to cheat and defraud the public. Every 
public officer is bound to perform the duties of 
his office faithfully, and to use reasonable skill 
and diligence, and to act primarily for the bene- 
fit of the public. State v. Davis, 48 N.C. App. 
526, 269 S.E.2d 291 (1980). 

The State was not required to elect be- 
tween the offenses of approving a false claim 
in violation of this section and making a false 
report, since the elements of the two charges 
were not the same. State v. Davis, 48 N.C. App. 
526, 269 S.E.2d 291 (1980). 

Submission of Charges to Jury. — Where 
the evidence shows that the expenditures con- 
tained both valid and invalid items, the court 
properly submitted the charges of approving an 
invalid claim and failure to preaudit to the jury. 
State v. Davis, 48 N.C. App. 526, 269 S.E.2d 291 
(1980). 

Applied in State v. Davis, 45 N.C. App. 72, 
262 S.E.2d 827 (1980). 


§§ 159-183 to 159-187: Reserved for future codification purposes. 


ARTICLE 12. 


Borrowing by Development Authorities Created by 
General Assembly. 


§ 159-188. Borrowing authority. 


A development authority created as a body corporate and politic by an act of 
the General Assembly, and having as its purpose to stimulate, foster, 
coordinate, plan, improve and encourage economic development in order to 
relieve poverty, dependency, chronic unemployment, underemployment and to 
promote the improvement and development of the economy of a county of the 
State, and whose members are appointed by the board of commissioners of such 
county, shall have authority to borrow money from an agency or 
instrumentality of the United States government and to execute and deliver 
obligations for the repayment thereof and to encumber its property for the 
purpose of securing any such obligation and to execute and deliver such mort- 
gages, deeds of trust and other instruments as are necessary or proper for such 
purpose; provided, that such obligations shall be repayable only from the reve- 
nues of such authority. 

Insofar as the provisions of this section are not consistent with the provisions 
of any other section or law, public or private, the provisions of this section shall 
be controlling. (1979, c. 512, ss. 1, 2.) 
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Chapter 159B. 


Joint Municipal Electric Power and Energy Act. 


Sec. Sec. 
159B-3. Definitions. 159B-10. Executive committee, composition; 
159B-4. Authority of municipalities to jointly powers and duties; terms. 
cooperate. 159B-11. General powers of joint agencies; pre- 
159B-5.1. Joint ownership with other public or requisites to undertaking pro- 
private entities engaged in gen- jects. 
eration, transmission or distri- 159B-13. Sale of excess capacity and output by 
bution of electric power for a joint agency. 
resale. 159B-27. Taxes; payments in lieu of taxes. 
159B-9. Creation of a joint agency; board of 159B-33. Eminent domain. 
commissioners. 159B-35. Additional method. 


§ 159B-3. Definitions. 


The following terms whenever used or referred to in this Chapter shall have 
the following respective meanings unless a different meaning clearly appears 


from the context: 


(1) “Bonds” shall mean electric revenue bonds, notes and other evidences 


of indebtedness of a joint agency or municipality issued under the 
provisions of this Chapter and shall include refunding bonds. 


(2) “Cost” or “cost of a project” shall mean, but shall not be limited to, the 


cost of acquisition, construction, reconstruction, improvement, 
enlargement, betterment or extension of any project, including the 
cost of studies, plans, specifications, surveys, and estimates of costs 
and revenues relating thereto; the cost of land, land rights, 
rights-of-way and easements, water rights, fees, permits, approvals, 
licenses, certificates, franchises, and the preparation of applications 
for and securing the same; administrative, legal, engineering and 
inspection expenses; financing fees, expenses and costs; working cap- 
ital; initial fuel costs; interest on the bonds during the period of con- 
struction and for such reasonable period thereafter as may be 
determined by the issuing municipality or joint agency; establishment 
of reserves; and all other expenditures of the issuing municipality or 
joint agency incidental, necessary or convenient to the acquisition, 
construction, reconstruction, improvement, enlargement, betterment 
or extension of any project and the placing of the same in operation. 


(3) “Governing board” shall mean the legislative body, council, board of 


commissioners, board of trustees, or other body charged by law with 
governing the municipality or joint agency. 


(4) “Joint agency” shall mean a public body and body corporate and politic 


organized in accordance with the provisions of this Chapter. 


(5) “Municipality” shall mean a city, town or other unit of municipal 


government created under the laws of the State, or any board, agency, 
or commission thereof, owning a system or facilities for the genera- 
tion, transmission or distribution of electric power and energy for 
public and private uses. 


(6) “Project” shall mean any system or facilities for the generation, 


transmission and transformation, or any of them, of electric power and 
energy by any means whatsoever including, but not limited to, any 
one or more electric generating units situated at a particular site, or 
any interest in the foregoing, whether an undivided interest as a 
tenant in common or otherwise. 
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§ 159B-4 


(7) “State” shall mean the State of North Carolina. (1975, c. 186, s. 1; 1977, 


108, 8.2.) 


Effect of Amendments. — The 1977 amend- 
ment added “or any interest in the foregoing, 
whether an undivided interest as a tenant in 
common or otherwise” to the end of subdivision 
(6). 

Session Laws 1977, c. 708, s. 4, provides: 
“This act shall become effective upon the date of 
certification of an amendment to the Constitu- 
tion of North Carolina as set out in Chapter 528 


of the 1977 Session Laws. If this amendment is 
not so certified, this act shall not become effec- 
tive.” The amendment was approved by the 
voters at the election held Nov. 8, 1977. See 
N.C. Const., Art. V, § 10. 

Session Laws 1977, c. 708, s. 1, provides in 
part: “This act is intended to implement the 
provisions of Article V, Section 10 of the North 
Carolina Constitution.” 


§ 159B-4. Authority of municipalities to jointly cooperate. 


In addition and supplemental to the powers otherwise conferred on munic- 
ipalities by the laws of the State, and in order to accomplish the purposes of this 

hapter and to obtain a supply of electric power and energy for the present and 
future needs of its inhabitants and customers, a municipality may plan, 
finance, develop, construct, reconstruct, acquire, improve, enlarge, better, own, 
operate and maintain an undivided interest as a tenant in common in a project 
situated within or without the State jointly with one or more municipalities in 
this State or any state contiguous to this State owning electric distribution 
facilities or with any political subdivisions, agencies or instrumentalities of 
any state contiguous to this State or with joint agencies created pursuant to 
this Chapter, and may make such plans and enter into such contracts in 
connection therewith, not inconsistent with the provisions of this Chapter, as 
are necessary or appropriate. 

Prior to acquiring any such undivided interest the governing board shall 
determine the needs of the municipality for power and energy based upon 
engineering studies and reports, and shall not acquire an undivided interest as 
a tenant in common in a project in excess of that amount of capacity and the 
energy associated therewith required to provide for its projected needs for 
power and energy from and after the date the project is estimated to be placed 
in normal continuous operation and for such reasonable period of time 
thereafter as shall be determined by the governing board and approved by the 
North Carolina Utilities Commission in a proceeding instituted pursuant to 
G.S. 159B-24 of this Chapter. In determining the future power requirements 
of a municipality, there shall be taken into account the following: 

(1) The economies and efficiencies to be achieved in constructing on a 
large scale facilities for the generation and transmission of electric 
power and energy; 

(2) The municipality’s needs for reserve and peaking capacity and to meet 
obligations under pooling and reserve sharing agreements reasonably 
related to its needs for power and energy to which it is or may become 
a party; 

(3) The estimated useful life of such project; 

(4) The estimated time necessary for the planning, development, acqui- 
sition or construction of such project and the length of time required 
in pace to obtain, acquire or construct additional power supply; 
an 

(5) The reliability and availability of existing or alternative power supply 
sources and the cost of such existing or alternative power supply 
sources. 

A determination by such governing board approved by the North Carolina 
Utilities Commission based upon appropriate findings of the foregoing matters 
shall be conclusive as to the quantity of the interest which a municipality may 
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acquire in a project unless a party to the proceeding aggrieved by the deter- 
mination of said Commission shall file notice of appeal pursuant to Article 5 
of Chapter 62 of the General Statutes of North Carolina. 

Nothing herein contained shall prevent a municipality or municipalities 
from undertaking studies to determine whether there is a need for a project or 
whether such project is feasible. (1975, c. 186, s. 1; 1977, c. 385, s. 2.) 


Effect of Amendments. — The 1977 amend- 
ment, in the first paragraph, substituted the 
language beginning “one or more munic- 


or with a joint agency” and deleted “or with 
municipal corporations or political subdivisions 
of other states (to the extent permitted by the 


ipalities in this State” and ending “or with joint 
agencies” for “one or more other municipalities, 


laws of such other states)” following “pursuant 
to this Chapter.” 


§ 159B-5.1. Joint ownership with other public or private 
entities engaged in generation, transmission or 
distribution of electric power for resale. 


Municipalities and joint agencies may jointly or severally own, operate and 
maintain projects with any person, firm, association or corporation, public or 
private, engaged in the generation, transmission or distribution of electric 
power and energy for resale within this State or any state contiguous to this 
State. Any municipality or joint agency shall have for such purposes all powers 
conferred upon them by the provisions of this Chapter including the power to 
issue revenue bonds pursuant to the provisions of this Chapter to finance its 
share of the cost of any such project. The definitions and all other terms and 
provisions of this Chapter shall be construed so as to include such undivided 
ownership interest in order to fully effectuate the power and authority 
conferred by the foregoing provisions of this section. (1977, c. 708, s. 3.) 


Editor’s Note. — Session Laws 1977, c. 708, 
s. 1, provides in part: “This act is intended to 
implement the provisions of Article V, Section 
10 of the North Carolina Constitution.” 

Session Laws 1977, c. 708, s. 4, provides: 
“This act shall become effective upon the date of 
certification of an amendment to the Constitu- 


tion of North Carolina as set out in Chapter 528 
of the 1977 Session Laws. If this amendment is 
not so certified, this act shall not become effec- 
tive.” The amendment was approved by the 
voters at the election held Nov. 8, 1977. See 
N.C. Const., Art. V, § 10. 


§ 159B-9. Creation of a joint agency; board of commis- 
sioners. 


(a) The governing boards of two or more municipalities may by resolution or 
ordinance determine that it is in the best interests of the municipalities in 
accomplishing the purposes of this Chapter to create a joint agency as pre- 
scribed herein for the purpose of undertaking the planning, financing, 
development, acquisition, construction, reconstruction, improvement, 
enlargement, betterment, operation and maintenance of a project or projects to 
supply electric power and energy for their present or future needs as an alter- 
native or supplemental method of obtaining the benefits and assuming the 
responsibilities of ownership in a project. 

In determining whether or not creation of a joint agency for such purpose is 
in the best interests of the municipalities, the governing boards shall take into 
consideration, but shall not be limited to, the following: 


(1) Whether or not a separate entity may be able to finance the cost of 
projects in a more efficient and economical manner; 
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(2) Whether or not better financial market acceptance may result if one 
entity is responsible for issuing all of the bonds required for a project 
or projects in a timely and orderly manner and with a uniform credit 
rating instead of multiple entities issuing separate issues of bonds; 

(3) Whether or not savings and other advantages may be obtained by 
providing a separate entity responsible for the acquisition, con- 
struction, ownership and operation of a project or projects; and 

(4) Whether or not the existence of such a separate entity will foster the 
continuation of joint planning and undertaking of projects, and the 
resulting economies and efficiencies to be derived from such joint 
planning and undertaking. 

If each governing board shall determine that it is in the best interest of the 
municipality to create a joint agency to provide power and energy to the munic- 
ipality as provided in this Chapter, each shall adopt a resolution or ordinance 
so finding (which need not prescribe in detail the basis for the determination), 
and which shall set forth the names of the municipalities which are proposed 
to be initial members of the joint agency. The governing board of the munic- 
ipality shall thereupon by ordinance or resolution appoint one commissioner of 
the joint agency who may, at the discretion of the governing board, be an officer 
or employee of the municipality. 

Any two or more commissioners so named may file with the Secretary of 
State an application signed by them setting forth (i) the names of all the 
proposed member municipalities; (ii) the name and official residence of each of 
the commissioners so far as known to them; (iii) a certified copy of the appoint- 
ment evidencing their right to office; (iv) a statement that each governing 
board of each respective municipality appointing a commissioner has made the 
aforesaid determination; (v) the desire that a joint agency be organized as a 
public body and a body corporate and politic under this Chapter; and (vi) the 
name which is proposed for the joint agency. 

The application shall be subscribed and sworn to by such commissioners 
before an officer or officers authorized by the laws of the State to administer 
and certify oaths. 

The Secretary of State shall examine the application and, if he finds that the 
name proposed for the joint agency is not identical with that of any other 
corporation of this State or of any agency or instrumentality thereof, or so 
nearly similar as to lead to confusion and uncertainty, he shall receive and file 
it and shall record it in an appropriate book of record in his office. 

When the application has been made, filed and recorded as herein provided, 
the joint agency shall constitute a public body and a body corporate and politic 
under the name proposed in the application. The Secretary of State shall make 
and issue to the commissioners executing the application a certificate of incor- 
poration pursuant to this Chapter under the seal of the State, and shall record 
the same with the application. The certificate shall set forth the names of the 
member municipalities. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to, any contract of the joint agency, the joint agency, in the absence 
of establishing fraud in the premises, shall be conclusively deemed to have 
been established in accordance with the provisions of this Chapter upon proof 
of the issuance of the aforesaid certificate by the Secretary of State. A copy of 
such certificate, duly certified by the Secretary of State, shall be admissible in 
evidence in any such suit, action or proceeding, and shall be conclusive proof 
of the filing and contents thereof. 

Notice of the issuance of such certificate shall be given to all of the proposed 
member municipalities by the Secretary of State. Ifa commissioner of any such 
municipality has not signed the application to the Secretary of State and such 
municipality does not notify the Secretary of State of the appointment of a 
commissioner within 40 days after receipt of such notice, such municipality 
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shall be deemed to have elected not to be a member of the joint agency. As soon 
as practicable after the expiration of such 40-day period, the Secretary of State 
shall issue a new certificate of incorporation, if necessary, setting forth the 
names of those municipalities which have elected to become members of the 
joint agency. The failure of any proposed member to become a member shall not 
affect the validity of the corporate existence of the joint agency. 

(c) The joint agency shall consist of a board of commissioners appointed by 
the respective governing boards of the municipalities which are members of the 
joint agency. Each commissioner shall have not less than one vote and may 
have in addition thereto such additional votes as the governing boards of a 
majority of the municipalities which are members of the agency shall deter- 
mine. Each commissioner shall serve at the pleasure of the governing board by 
which he was appointed. Each appointed commissioner before entering upon 
his duties shall take and subscribe to an oath before some person authorized 
by law to administer oaths to execute the duties of his office faithfully and 
impartially, and a record of each such oath shall be filed with the governing 
board of the appointing municipality and spread upon its minutes. The 
governing boards of the municipalities may appoint one alternate commis- 
sioner to act in lieu of its appointed commissioner when the appointed commis- 
sioner is unable for any reason to attend meetings of the board of 
commissioners or any committee thereof. Each alternate commissioner shall 
serve at the pleasure of the governing board by which he is appointed and shall 
take, subscribe to and file an oath in the same manner as prescribed for 
regularly appointed commissioners. Such alternate commissioner when acting 
in lieu of the regularly appointed commissioner shall be deemed to be the 
commissioner of such municipality, and shall have the rights, powers and 
authority of the regularly appointed commissioner, including any committee 
function of said commissioner, other than such commissioner’s position as an 
officer pursuant to paragraph (d) of this G.S. 159B-9. 

(1977, c. 385, ss. 3, 4; 1979, c. 102.) 


Effect of Amendments. — The 1977 amend- 
ment deleted “and shall cause notice of such 
determination to be given to the presiding offi- 
cer of the governing board of the municipality 
who shall thereupon appoint in writing one 
commissioner of the joint agency” from the end 
of the first sentence of the third paragraph of 
subsection (a), added the second sentence of 
that paragraph, deleted the former second sen- 
tence of subsection (c), which read “Each 
municipality shall appoint one commissioner 
who may, at the discretion of the municipality, 


be an officer or employee of the municipality, 
the appointment to be made by resolution or 
ordinance,” and substituted “governing boards 
of a majority of the municipalities which are 
members of the agency” for “members of the 
joint agency” in the present second sentence of 
subsection (c). 

The 1979 amendment added the last three 
sentences of subsection (c). 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only subsections (a) and (c) are set out. 


§ 159B-10. Executive committee, composition; powers and 
duties; terms. 


The board of commissioners of the joint agency may create an executive 
committee of the board of commissioners. The board may provide for the com- 
position of the executive committee so as to afford, in its judgment, fair rep- 
resentation of the member municipalities. The executive committee shall have 
and shall exercise such of the powers and authority of the board of commis- 
sioners during the intervals between the board’s meetings as shall be pre- 
scribed in the board’s rules, motions and resolutions. The terms of office of the 
members of the executive committee and the method of filling vacancies 
therein shall be fixed by the rules of the board of commissioners of the joint 
agency. (1975, c. 186, s. 1; 1977, c. 385, s. 5.) 
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Effect of Amendments. — The 1977 amend- __ board’s rules, motions and resolutions” for “in 
ment substituted “have and shall exercise such accordance with its rules, motions or resolu- 
of the powers and authority” for “administer tions” in the third sentence. 
the business” and “as shall be prescribed in the 


§ 159B-11. General powers of joint agencies; prerequisites 
to undertaking projects. 


Each joint agency shall have all of the rights and powers necessary or 
convenient to carry out and effectuate the purposes and provisions of this 
Chapter, including, but without limiting the generality of the foregoing, the 
rights and powers: 


(10) To study, plan, finance, construct, reconstruct, acquire, improve, 
enlarge, extend, better, own, operate and maintain one or more 
projects, either individually or jointly with one or more municipalities 
in this State or any state contiguous to this State owning electric 
distribution facilities or with any political subdivisions, agencies or 
instrumentalities of any state contiguous to this State or with other 
joint agencies created pursuant to this Chapter, and to pay all or any 
part of the costs thereof from the proceeds of bonds of the joint agency 
or from any other funds made available to the joint agency; 


(12) To acquire by private negotiated purchase or lease or otherwise an 
existing project, a project under construction, or other property, either 
individually or jointly, with one or more municipalities in this State 
or any state contiguous to this State owning electric distribution 
facilities or with any _ political subdivisions, agencies. or 
instrumentalities of any state contiguous to this State or with other 
joint agencies created pursuant to this Chapter; to acquire by private 
negotiated purchase or lease or otherwise any facilities for the 
development, production, manufacture, procurement, handling, 
storage, fabrication, enrichment, processing or reprocessing of fuel of 
any kind or any facility or rights with respect to the supply of water, 
and to enter into agreements by private negotiation or otherwise, for 
a period not exceeding fifty (50) years, for the development, produc- 
tion, manufacture, procurement, handling, storage, fabrication, 
enrichment, processing or reprocessing of fuel of any kind or any 
facility or rights with respect to the supply of water; no provisions of 
law with respect to the acquisition, construction or operation of prop- 
erty by other public bodies shall be applicable to an agency created 
pursuant to this Chapter unless the legislature shall specifically so 
state; 


(13) To dispose of by private negotiated sale or lease, or otherwise an 
existing project, a project under construction, or other property either 
individually or jointly with one or more municipalities in this State or 
any state contiguous to this State owning electric distribution 
facilities or with any _ political subdivisions, agencies or 
instrumentalities of any state contiguous to this State or with other 
joint agencies created pursuant to this Chapter; to dispose of by 
private negotiated sale or lease, or otherwise any facilities for the 
development, production, manufacture, procurement, handling, 
storage, fabrication, enrichment, processing or reprocessing of fuel of 
any kind or any facility or rights with respect to the supply of water; 
no provisions of law with respect to the disposition of property by other 
public bodies shall be applicable to an agency created pursuant to this 
Chapter unless the legislature shall specifically so state; 
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(16) To negotiate and enter into contracts for the purchase, sale, exchange, 
interchange, wheeling, pooling, transmission or use of electric power 
and energy with any municipality in this State or any other state 
owning electric distribution facilities or with any political subdi- 
visions, agencies or instrumentalities of any other state or with other 
joint agencies created pursuant to this Chapter, any electric mem- 
bership corporation, any public utility, and any state, federal or 
municipal agency which owns electric generation, transmission or 
distribution facilities in this State or any other state; 

(19a) To purchase power and energy and related services from any source 
on behalf of its members and other customers and to sell the same to 
its members and other customers in such amounts, with such char- 
acteristics, for such periods of time and under such terms and condi- 
tions as the board of commissioners of the joint agency shall 
determine; 

(1977, c. 385, ss. 6-10.) 


Effect of Amendments. — The 1977 amend-__ this Chapter” in subdivision (16), and added 
ment, in the first paragraph, inserted the lan- subdivision (19a). 
guage beginning “either individually or jointly” Only Part of Section Set Out. — As the rest 
and ending “pursuant to this Chapter” insubdi- of the section was not changed by the 
vision (10), rewrote subdivisions (12) and (13), amendment, only the introductory language 
inserted the language beginning “or with any and subdivisions (10), (12), (13), (16) and (19a) 
political subdivisions” and ending “pursuant to are set out. 


§ 159B-13. Sale of excess capacity and output by a joint 
agency. 


A joint agency may sell or exchange the excess capacity or output of a project 
not then required by any of its members, for such consideration and for such 
period and upon such other terms and conditions as may be determined by the 
parties, to any municipality in this State or any other state owning electric 
distribution facilities, to any _ political subdivisions, agencies or 
instrumentalities of any other state, to other joint agencies created pursuant 
to this Chapter, to any electric membership corporation or public utility autho- 
rized to do business in this State, or to any other state, federal or municipal 
agency which owns electric generation, transmission or distribution facilities. 
Provided, however, that the foregoing limitations shall not apply to the tempo- 
rary sale of excess capacity and energy without the State in cases of emergency 
or when required to fulfill obligations under any pooling or reserve sharing 
agreements; provided further, however, that sales of excess capacity or output 
of a project to electric membership corporations, public utilities, and other 
persons, the interest on whose securities and other obligations is not exempt 
from taxation by the federal government, shall not be made in such amounts, 
for such periods of time, and under such terms and conditions as will cause the 
interest on bonds issued to finance the cost of a project to become taxable by 
the federal government. (1975, c. 186, s. 1; 1977, c. 385, s. 11.) 


Effect of Amendments. — The 1977 amend- political subdivisions, agencies or 
ment, in the first sentence, inserted “in this instrumentalities of any other state, to other 
State or any other state,” inserted “other” joint agencies created pursuant to this Chap- 
preceding “state, federal or municipal agency,” ter” for “distribution facilities in this State.” 
and substituted “distribution facilities, to any 
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§ 159B-27. Taxes; payments in lieu of taxes. 


(a) A project jointly owned by municipalities or owned by a joint agency shall 
be exempt from property taxes; provided, however, that each municipality 
possessing an ownership share of a project, and a joint agency owning a project, 
shall, in lieu of property taxes, pay to any governmental body authorized to 
levy property taxed the amount which would be assessed as taxes on real and 
personal property of a project if such project were otherwise subject to valu- 
ation and assessment by the Department of Revenue. Such payments in lieu 
of taxes shall be due and shall bear interest if unpaid, as in the cases of taxes 
on other property. Payments in lieu of taxes made hereunder shall be treated 
in the same manner as taxes for purposes of all procedural and substantive 
provisions of law. 

(b) Each municipality having an ownership share in a project shall pay to 
the State in lieu of an annual franchise or privilege tax an amount equal to six 
percent (6%) of that percentage of all moneys expended by said municipality 
on account of its ownership share, including payment of principal and interest 
on bonds issued to finance such ownership share, which is equal to the 
percentage of such city or town’s total entitlement that is used or sold by it to 
any person, firm or corporation exempted by law from the payment of the tax 
on gross receipts pursuant to G.S. 105-116. 

(c) Each joint agency shall pay to the State in lieu of an annual franchise or 
privilege tax an amount equal to six percent (6%) of the gross receipts from 
sales of electric power or energy, less, however, such amounts as such joint 
agency pays for the purchase of electric power and energy and related services 
from vendors taxed on such amounts under G.S. 105-116 and less amounts sold 
to any other person, firm or corporation engaged in selling such commodities 
or services to the public for which taxes are paid to this State. 

(d) The State shall distribute to cities and towns which receive electric 
power and energy from their ownership share of a project or to which electric 
power and energy is sold by a joint agency an amount equal to a tax of three 
percent (3%) of all moneys expended by a municipality on account of its 
ownership share of a project, including payment of principal and interest on 
bonds issued to finance such ownership share, or an amount equal to a tax of 
three percent (3%) of the gross receipts from all sales of electric power and 
energy to such city or town by a joint agency, as the case may be. 

(e) The reporting, payment and collection procedures contained in G.S. 
105-116 shall apply to the levy herein made. 

(f) Except as herein expressly provided with respect to jointly owned projects 
or projects owned by a joint agency no other property of a municipality used or 
useful in the generation, transmission and distribution of electric power and 
energy shall be subject to payments in lieu of taxes. (1973, c. 476, s. 193; 1975, 
c. 186, s. 1; 1977, c. 385, s. 12; 1981, c. 487.) 


Effect of Amendments. — The 1977 amend- Pursuant to Session Laws 1973, c. 476, s. 193, 
ment designated the former provisions of the “Department of Revenue” has been substituted 
first paragraph as subsection (a) andthe former for “State Board of Assessment” in subsection 
provisions of the second paragraph as subsec- (a) of this section as amended by Session Laws 
tion (f), added subsections (b) through (e), and 1977, c. 385. 
deleted the former fourth sentence of present The 1981 amendment substituted “or” for 
subsection (a), which related to a tax on power “and” following “sales of electric power” near 
and energy derived from a municipality's the middle of subsection (c), and inserted “and 
ownership share of a project and power and __ related services” near the middle of subsection 
energy sold by a joint agency. (c). 
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§ 159B-33. Eminent domain. 


Municipalities participating in a joint project and joint agencies shall possess 
the power of eminent domain to the extent and in the same manner and under 
the same laws as municipalities pursuant to Chapter 40A of the General 
Statutes of North Carolina; provided, however, that a municipality or joint 
agency exercising the power of eminent domain for a purpose authorized by 
this Chapter shall have no power to condemn an existing facility used for the 
generation, transmission or distribution of electric power and energy; provided, 
further, that the North Carolina Utilities Commission shall have the power 
and authority to order that the lines and rights-of-way of any public utility or 
electric membership corporation, municipalities participating in a joint project 
or any joint agency may be crossed by any municipalities participating in a 
joint project or any joint agency or that the lines of any municipalities 
participating in a joint project or any joint agency may be crossed by any public 
utility or electric membership corporation pursuant to the provisions of G.S. 
62-39; provided, further, when any municipalities participating in a joint 
project, or any joint agency, proposes to condemn the lands or rights-of-way of 
any public utility, electric membership corporation, municipalities 
participating in a joint project or any joint agency, or any public utility or 
electric membership corporation proposes to condemn the lands or 
rights-of-way of any municipalities participating in a joint project or any joint 
agency, not then used for the generation, transmission or distribution of elec- 
tric power and energy but held for future use or development, the party 
desiring to condemn shall file a petition with the North Carolina Utilities 
Commission requesting authority to condemn such lands or rights-of-way. 
Upon such petition, the North Carolina Utilities Commission shall have the 
power and authority, after notice and hearing, to order that such lands or 
rights-of-way, or parts thereof, may be condemned, and its order shall be final, 
subject to appeal as provided in this section. In all such cases in which the 
Commission permits condemnation and when the parties affected cannot agree 
upon the damages to be paid for the lands or rights-of-way to be condemned, 
it shall be the duty of the Commission to fix the damages, if any, to be paid in 
such amounts as may be just and equitable. Any party shall have the right of 
appeal from any final order or decision or determination of the North Carolina 
Utilities Commission as to matters of crossings and condemnation of property 
held for future use or development pursuant to the provisions of Article 5 of 
Chapter 62 of the General Statutes of North Carolina. (1975, c. 186, s. 1; 1981, 
6/919! 6.27.) 


Effect of Amendments. — The 1981 amend- ter 40A” for “Article 11 of Chapter 160A” near 
ment, effective Jan. 1, 1982, substituted “Chap- _ the beginning of the first sentence. 


§ 159B-35. Additional method. 


The foregoing sections of this Chapter shall be deemed to provide an addi- 
tional, alternative and complete method for the doing of the things authorized 
thereby and shall be deemed and construed to be supplemental and additional 
to powers conferred by other laws, and shall not be regarded as in derogation 
of any powers now existing; provided, however, that insofar as the provisions 
of this Chapter are inconsistent with the provisions of any other general, 
special or local law, the provisions of this Chapter shall be controlling. Nothing 
in this Chapter shall be construed to authorize the issuance of bonds for the 
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purpose of financing facilities to be owned exclusively by any private corpora- 
tion. (1975, c. 186, s. 1; 1977, c. 385, s. 13.) 


Effect of Amendments. — The 1977 amend- 
ment inserted “exclusively” in the second sen- 
tence. 
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1981 CUMULATIVE SUPPLEMENT 


§ 159C-3 


Chapter 159C. 


Industrial and Pollution Control Facilities Financing Act. 


Sec. 

159C-3. Definitions. 

159C-4. Creation of authorities. 
159C-5. General powers. 
159C-6. Bonds. 

159C-7. Approval of project. 
159C-8. Approval of bonds. 
159C-11. Financing agreements. 
159C-12. Security documents. 


§ 159C-1. Short title. 


Cross References. For the North 
Carolina Industrial and Pollution Control 
Facilities Financing Authority Act, see 
§ 159D-1 et seq. 

Editor’s Note. — Session Laws 1977, c. 198, 
s. 24, provides: “All existing rules and regu- 
lations of the North Carolina Department of 
Natural and Economic Resources applicable to 
General Statutes Chapter 159C shall continue 
in full force and effect as rules and regulations 


Sec. 


159C-14. 
159C-15. 
159C-16. 
159C-22. 


Tax exemption. 

Construction contracts. 

Conflict of interest. 

Annual reports; application of Article 
3, Subchapter III of Chapter 159. 

Creation, etc., of prior authorities 
ratified. 

Application of the U.C.C. 


159C-27. 
159C-28. 


of the North Carolina Department of Commerce 
as successor of the Department of Natural and 
Economic Resources until repealed, modified or 
amended by the Department of Commerce.” 

Session Laws 1979, c. 109, s. 2, provides: “The 
creation, formation and organization of all 
authorities heretofore purported to have been 
created, formed and organized under the provi- 
sions of this Chapter are hereby ratified, con- 
firmed and validated.” 


§ 159C-3. Definitions. 


The following terms, whenever used or referred to in this Chapter, shall have 
the following respective meanings, unless a different meaning clearly appears 
from the context: 


(6) 


(7) 


“Financing agreement” shall mean a written instrument establishing 
the rights and responsibilities of the authority and the operator with 
respect to a project financed by the issuance of bonds. A financing 
agreement may be in the nature of a lease, a lease and leaseback, a 
sale and leaseback, a lease purchase, an installment sale and purchase 
agreement, a conditional sales agreement, a secured or unsecured 
loan agreement or other similar contract and may involve property in 
addition to the property financed with the bonds. 

“Obligor” shall mean collectively the operator and any others who 
shall be obligated under a financing agreement or guaranty 
agreement or other contract or agreement to make payments to, or for 
the benefit of, the holders of bonds of the authority. Any requirement 
of an obligor may be satisfied by any one or more persons who are 
defined collectively by this Chapter as the obligor. 


(11) “Project” shall mean any land, equipment or any [one] or more build- 


ings or other structures, whether or not on the same site or sites, and 
any rehabilitation, improvement, renovation or enlargement of, or 
any addition to, any building or structure for use as or in connection 
with (i) any industrial project for industry which project may be any 
industrial or manufacturing factory, mill, assembly plant or 
fabricating plant, or freight terminal, or industrial research, 
development or laboratory facility, or industrial processing facility or 
distribution facility for industrial or manufactured products, or (ii) 
any pollution control project for industry or for public utilities which 
project may be any air pollution control facility, water pollution 
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control facility, or solid waste disposal facility in connection with any 
factory, mill or plant described in clause (i) of this subdivision or in . 
connection with a public utility plant, or (iii) any combination of 
projects mentioned in clauses (i) and (ii) of this subdivision. Any 
project may include all appurtenances and incidental facilities such as 
land, headquarters or office facilities, warehouses, distribution 
centers, access roads, sidewalks, utilities, railway sidings, trucking 
and similar facilities, parking facilities, landing strips and other 
facilities for aircraft, waterways, docks, wharves and other improve- 
ments necessary or convenient for the construction, maintenance and 
operation of any building or structure, or addition thereto. 

(12) “Revenues” shall mean, with respect to any project, the rents, fees, 
charges, payments, proceeds and other income or profit derived 
therefrom or from the financing agreement or security document in 
connection therewith. 

(13) “Security document” shall mean a written instrument or instruments 
establishing the rights and responsibilities of the authority and the 
holders of bonds issued to finance a project, and may provide for, or be 
in the form of an agreement with, a trustee for the benefit of such 
bondholders. A security document may contain an assignment, pledge, 
mortgage or other encumbrance of all or part of the authority’s inter- 
est in, or right to receive revenues with respect to, a project and any 
other property provided by the operator or other obligor under a 
financing agreement and may bear any appropriate title. A financing 
agreement and a security document may be combined as one 
instrument. (1977, 2nd Sess., c. 1197; 1979, c. 109, s. 1.) 


Effect of Amendments. — The 1977, 2nd 
Sess., amendment added, in clause (i) of subdi- 
vision (11), the language beginning “or freight 


terminal” and ending “manufactured 
products.” 

The 1979 amendment substituted 
““Financing agreement” for “‘Lease 


agreement’ ” at the beginning of subdivision (6) 
and “financing agreement” for “lease 
agreement” throughout subdivisions (6), (7), 
(12), and (13). The amendment also substituted 


sentence of subdivision (6), deleted “or” before 
“a lease purchase” near the middle of the second 
sentence of subdivision (6), inserted “an install- 
ment sale and purchase agreement, a condi- 
tional sales agreement, a secured or unsecured 
loan agreement or other similar contract” near 
the end of that sentence, and substituted “with” 
for “by” near the end of that sentence. 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ments, only the introductory language and sub- 


“issuance” for “issue” near the end of the first divisions (6) (7), (11), (12) and (18) are set out. 


§ 159C-4. Creation of authorities. 


(a) The governing body of any county is hereby authorized to create by 
resolution a political subdivision and body corporate and politic of the State 
knowl. ASard Gay stort so ame ARR oe (the blank space to be filled in with the 
name of the county) County Industrial Facilities and Pollution Control 
Financing Authority,” which shall consist of a board of seven commissioners, 
to be appointed by the governing body of such county in the resolution creating 
such authority, or by subsequent resolution. At least 30 days prior to the 
adoption of such resolution, the governing body of such county shall file with 
the Department of Commerce and the Local Government Commission of the 
State notice of its intention to adopt a resolution creating an authority. At the 
time of the appointment of the first board of commissioners the governing body 
of the county shall appoint two commissioners for initial terms of two years 
each, two commissioners for initial terms of four years each and three commis- 
sioners for initial terms of six years each and thereafter the terms of all 
commissioners shall be six years, except appointments to fill vacancies which 
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shall be for the unexpired terms. Each appointed commissioner before entering 
upon his duties shall take and subscribe to an oath before some person autho- 
rized by law to administer oaths to execute the duties of his office faithfully and 
impartially, and a record of each such oath shall be filed with the governing 
body of the county and entered in its minutes. All authority commissioners will 
serve at the pleasure of the governing body of the county. If at the end of any 
term of office of any commissioner a successor thereto shall not have been 
appointed, then the commissioner whose term of office shall have expired shall 
continue to hold office until his successor shall be so appointed and qualified. 

(b) Each commissioner of an authority shall be a qualified elector and resi- 
dent of the county for which the authority is created, and no commissioner shall 
be an elected official of the county for which the authority is created. Any 
commissioner of an authority may be removed, with or without cause, by the 
governing body of the county. 

(f) Within 30 days of the date of creation of the authority, the authority shall 
advise the Department of Commerce and the Local Government Commission 
that an authority has been formed. The authority shall also furnish such 
Department and such Commission with (i) a list of its commissioners and its 
officers and (ii) a description of any projects that are under consideration by the 
authority. The authority shall, from time to time, notify the Department of 
Commerce and the Local Government Commission of changes in commis- 
sioners and officers and of new projects under consideration by the authority. 
(1975, c. 800, s. 1; 1977, c. 198, s. 23; c. 719, s. 1.) 


Effect of Amendments. — The first 1977 
amendment substituted “Department of Com- 
merce” for “Department of Natural and Eco- 
nomic Resources” in one place in subsection (a) 
and in two places in subsection (f). 

The second 1977 amendment substituted 
“elected official of the county for which the 
authority is created” for “officer or employee of 
the State or any political subdivision or any 


§ 159C-5. General powers. 


agency of either of them” at the end of the first 
sentence of subsection (b). 

Session Laws 1977, c. 198, s. 31, contains a 
severability clause. 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ments, only subsections (a), (b) and (f) are set 
out. 


Each authority shall have all of the powers necessary or convenient to carry 
out and effectuate the purposes and provisions of this Chapter, including, but 
without limiting the generality of the foregoing, the powers: 

(6) To make and execute financing agreements, security documents and 
other contracts and instruments necessary or convenient in the exer- 
cise of the powers and functions of the authority under this Chapter; 


gS act LE a) 


Effect of Amendments. — The 1979 amend- 
ment substituted “financing agreement” for 
“lease agreement” near the beginning of subdi- 
vision (6). 


§ 159C-6. Bonds. 


Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only the introductory paragraph and sub- 
division (6) are set out. 


Each authority is hereby authorized to provide for the issuance, at one time 
or from time to time, of bonds of the authority for the purpose of paying all or 
any part of the cost of any project. The principal of, the interest on and any 
premium payable upon the redemption of such bonds shall be payable solely 
from the funds herein authorized for such payment. The bonds of each issue 
shall bear interest as may be determined by the Local Government Commis- 
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sion of North Carolina with the approval of the authority and the obligor 
irrespective of the limitations of G.S. 24-1.1, as amended, and successor provi- 
sions. The bonds of each issue shall be dated, shall mature at such time or times 
not exceeding 30 years from the date of their issuance, and may be made 
redeemable before maturity at such price or prices and under such terms and 
conditions, as may be fixed by the authority prior to the issuance of the bonds. 
The authority shall determine the form and the manner of execution of the 
bonds, including any interest coupons to be attached thereto, and shall fix the 
denomination or denominations of the bonds and the place or places of payment 
of principal and interest. In case any officer whose signature or a facsimile of 
whose signature shall appear on any bonds or coupons shall cease to be such 
officer before the delivery of such bonds, such signature or such facsimile shall 
nevertheless be valid and sufficient for all purposes the same as if he had 
remained in office until such delivery. The authority may also provide for the 
authentication of the bonds by a trustee or fiscal agent. The bonds may be 
issued in coupon or in fully registered form, or both, as the authority may 
determine, and provision may be made for the registration of any coupon bonds 
as to principal alone and also as to both principal and interest, and for the 
reconversion into coupon bonds of any bonds registered as to both principal and 
interest, and for the interchange of registered and coupon bonds. 

The proceeds of the bonds of each issue shall be used solely for the payment 
of the cost of the project or projects, or a portion thereof, for which such bonds 
shall have been issued, and shall be disbursed in such manner and under such 
restrictions, if any, as the authority may provide in the financing agreement 
and the security document. If the proceeds of the bonds of any issue, by reason 
of increased construction cosis or error in estimates or otherwise, shall be less 
than such cost, additional bonds may in like manner be issued to provide the 
amount of such deficiency. The authority may issue interim receipts or tempo- 
rary bonds, with or without coupons, exchangeable for definitive bonds when 
such bonds have been executed and are available for delivery. The authority 
may also provide for the replacement of any bonds which shall become 
mutilated or shall be destroyed or lost. 

Bonds may be issued under the provisions of this Chapter without obtaining, 
except as otherwise expressly provided in this Chapter, the consent of the State 
or of any political subdivision or of any agency of either thereof, and without 
any other proceedings or the happening of any conditions or things other than 
those proceedings, conditions or things which are specifically required by this 
Chapter and the provisions of the financing agreement and security document 
authorizing the issuance of such bonds and securing the same. (1975, c. 800, s. 
P1979.-c: 109; s-' 1.) 


Effect of Amendments. — The 1979 amend- _ tence of the second paragraph and near the end 
ment substituted “financing agreement” for of the third paragraph. 
“lease agreement” near the end of the first sen- 


§ 159C-7. Approval of project. 


No bonds may be issued by an authority unless the project for which the 
issuance thereof is proposed is first approved by the Secretary of the Depart- 
ment of Commerce. The authority shall file an application for approval of its 
proposed project with the Secretary of the Department of Commerce, and shall 
notify the Local Government Commission of such filing. 

The Secretary shall not approve any proposed project unless he shall make 
all of the following, applicable findings: 

(1) In the case of a proposed industrial project, 
a. That the operator of the proposed project pays, or has agreed to pay 
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thereafter, an average weekly manufacturing wage (i) which is 
above the average weekly manufacturing wage paid in the 
county, or (ii) which is not less than ten percent (10%) above the 
average weekly manufacturing wage paid in the State, and 

b. That the proposed project will not have a materially adverse effect 
on the environment; 

(2) In the case of a proposed pollution control project, that such project will 
have a materially favorable impact on the environment or will 
prevent or diminish materially the impact of pollution which would 
otherwise occur; and 

(2a) In the case of a hazardous waste facility or low-level radioactive waste 
facility which is used as a reduction, recovery or recycling facility, 
that such project will further the waste management goals of North 
Carolina and will not have an adverse effect upon public health or a 
significant adverse effect on the environment. 

(3) In any case (whether the proposed project is an industrial or a pollution 
control project), except a pollution control project for a public utility, 
a. That the jobs to be generated or saved, directly or indirectly, by the 

proposed project will be large enough in number to have a 
measurable impact on the area immediately surrounding the 
proposed project and will be commensurate with the size and cost 
of the proposed project, 

b. That the proposed operator of the proposed project has demon- 
ae or can demonstrate the capability to operate such project, 
an 

c. That the financing of such project by the authority will not cause 
or result in the abandonment of an existing industrial or 
manufacturing facility of the proposed operator or an affiliate 
elsewhere within the State unless the facility is to be abandoned 
because of obsolescence, lack of available labor in the area, or site 
limitations. 


In no case shall the Secretary of the Department of Commerce make the 
findings required by subdivisions (1)b and (2) of this section unless he shall 
have first received a certification from the Department of Natural Resources 
and Community Development that, in the case of a proposed industrial project, 
the proposed project will not have a materially adverse effect on the envi- 
ronment and that, in the case of a proposed pollution control project, the 
proposed project will have a materially favorable impact on the environment 
or will prevent or diminish materially the impact of pollution which would 
otherwise occur. In no case shall the Secretary of Commerce make the findings 
required by subdivision (3) unless he shall have first received a certification 
from the Department of Human Resources that the proposed project is envi- 
ronmentally sound, will not have an adverse effect on public health and will 
further the waste management goals of North Carolina. In any case where the 
Secretary shall make all of the required findings respecting a proposed indus- 
trial project except that prescribed in subparagraph (1)a of this section, the 
Secretary may, in his discretion, approve the proposed project if he shall have 
received (i) a resolution of the governing body of the county requesting that the 
proposed pris be approved notwithstanding that the operator will not pay an 
average weekly manufacturing wage above the average weekly manufacturing 
wage in the county and (ii) a letter from an appropriate State official, selected 
by the Secretary, to the effect that unemployment in the county is especially 
severe. 

To facilitate his review of each proposed project, the Secretary may require 
the authority to obtain and submit such data and information about such 
project as the Secretary may prescribe. In addition, the Secretary may, in his 
discretion, request the authority to hold a public hearing on the proposed 
project for the purpose of providing the Secretary directly with the views of the 
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community to be affected. The Secretary may also prescribe such forms and 
such rules and regulations as he shall deem reasonably necessary to implement 
the provisions of this section. 

If the Secretary approves the proposed project, he shall prepare a certificate 
of approval evidencing such approval and setting forth his findings and shall 
cause said certificate of approval to be published in a newspaper of general 
circulation within the county. Any such approval shall be reviewable as pro- 
vided in Article 4 of Chapter 150A of the General Statutes of North Carolina 
only by an action filed, within 30 days after notice of such findings and 
approval shall have been so published, in the Superior Court of Wake County. 
Such superior court is hereby vested with jurisdiction to hear such action, but 
if no such action is filed within the 30 days herein prescribed, the validity of 
such approval shall be conclusively presumed, and no court shall have author- 
ity to inquire into such approval. Copies of the certificate of approval of the 
proposed project will be given to the authority, the governing body of the 
county and the Secretary of the Local Government Commission. 

Such certificate of approval shall become effective immediately following the 
expiration of such 30-day period or the expiration of any appeal period after a 
final determination by any court of any action timely filed pursuant to this 
section. Such certificate shall expire one year after its date unless extended by 
the Secretary who shall not extend such certificate unless he shall again 
approve the proposed project as provided in this section. (1975, c. 800, s. 1; 1977, 
c. 198, s. 23; c. 719, ss. 2, 3; c. 771, s. 4; 1979, c. 109, s. 1; 1981, c. 704, s. 22.) 


Effect of Amendments. — The first 1977 
amendment substituted “Department of Com- 
merce” for “Department of Natural and Eco- 
nomic Resources” in two places in the first 
paragraph and added the first sentence of the 
third paragraph. 

The second 1977 amendment, in 
sub-subdivision (1)a in the second paragraph, 
inserted “weekly” following “pay thereafter, an 
average,” inserted the clause (i) designation, 
and inserted “or (ii) which is not less than 
twenty percent (20%) above the average weekly 
manufacturing wage paid in the State.” The 
amendment also inserted “weekly” preceding 
“manufacturing wage” in two places in clause 
(i) of the third paragraph. . 

The third 1977 amendment substituted “Nat- 
ural Resources and Community Development” 
for “Natural and Economic Resources” in the 
first sentence of the third paragraph. 

The 1979 amendment substituted “ten 
percent (10%)” for “twenty percent (20%)” in 
paragraph a(ii) of subdivision (1). 


§ 159C-8. Approval of bonds. 


Session Laws 1977, c. 198, s. 31, and c. 771, s. 
22, contain severability clauses. 

The 1981 amendment added subdivision (2a) 
of the second paragraph, and added the second — 
sentence of the third paragraph. 

Session Laws 1981, c. 704, ss. 1 and 2, pro- 
vide: 

“Section 1. Short title. This act may be 
referred to as the Waste Management Act of 
1981. 

“Sec. 2. Purpose. The purpose of this act is to 
provide for a comprehensive system for man- 
agement of hazardous and low-level radioactive 
waste in North Carolina as reflected in the 1981 
Report of the Governor’s Task Force on Waste 
Management.” 

Session Laws 1981, c. 704, s. 26, provides that 
the act shall be liberally construed to carry out 
the policies set forth in the act. 

Session Laws 1981, c. 704, s. 27, contains a 
severability clause. 


No bonds may be issued by an authority unless the issuance thereof is first 
approved by the Local Government Commission. 


The authority shall file an application for approval of its proposed bond issue 
with the Secretary of the Local Government Commission, and shall notify the 
Secretary of the Department of Commerce of such filing. 


In determining whether a proposed bond issue should be approved, the Local 
Government Commission may consider, without limitation, the following: 
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(1) Whether the proposed operator and obligor have demonstrated or can 
demonstrate the financial responsibility and capability to fulfill their 
obligations with respect to the financing agreement. In making such 
determination, the Commission may consider the operator’s experi- 
ence and the obligor’s ratio of current assets to current liabilities, net 
worth, earnings trends and coverage of fixed charges, the nature of the 
industry or business involved and its stability and any additional 
security such as insurance, guaranties or property to be pledged to 
secure such bonds. 

(2) Whether the political subdivisions in or near which the proposed 
project is to be located have the ability to cope satisfactorily with the 
impact of such project and to provide, or cause to be provided, the 
public facilities and services, including utilities, that will be necessary 
for such project and on account of any increase in population which are 
expected to result therefrom. 

(3) Whether the proposed date and manner of sale will have an adverse 
effect upon any scheduled or anticipated sale of obligations by the 
State or any political subdivision or any agency of either of them. 

To facilitate the review of the proposed bond issue by the Commission, the 
Secretary may require the authority to obtain and submit such financial data 
and information about the proposed bond issue and the security therefor, 
including the proposed prospectus or offering circular, the proposed financing 
agreement and security document and annual and other financial reports and 
statements of the obligor, as the Secretary may prescribe. The Secretary may 
also prescribe such forms and such rules and regulations as he shall deem 
reasonably necessary to implement the provisions of this section. (1975, c. 800, 
s. 1; 1977, c. 198, s. 23; 1979, c. 109, s. 1.) 


Effect of Amendments. — The 1977 amend- _ the first sentence of subdivision (1), and near 
ment substituted “Department of Commerce” the middle of the first sentence of the last para- 
for “Department of Natural and Economic — graph. 

Resources” in the second paragraph. Session Laws 1977, c. 198, s. 31, contains a 

The 1979 amendment substituted “financing _severability clause. 
agreement” for “lease agreement” at the end of 


§ 159C-11. Financing agreements. 


Every financing agreement shall provide that: 

(1) The amounts payable under the financing agreement shall be suffi- 
cient to pay all of the principal of and redemption premiun, if any, and 
interest on the bonds that shall be issued by the authority to pay the 
cost of the project as the same shall respectively become due; 

(2) The obligor shall pay all costs incurred by the authority in connection 
with the financing and administration of the project, except as may be 
paid out of the proceeds of bonds or otherwise, including, but without 
limitation, insurance costs, the cost of administering the financing 
agreement and the security document and the fees and expenses of the 
BARA agent or trustee, paying agents, attorneys, consultants and 
others; 

(3) The obligor shall pay all the costs and expenses of operation, mainte- 
nance and upkeep of the project; and 

(4) The obligor’s obligation to provide for the payment of the bonds in full 
shall not be subject to cancellation, termination or abatement until 
such payment of the bonds or provision therefor shall be made. 

The financing agreement, if in the nature of a lease agreement, shall either 
provide that the obligor shall have an option to purchase, or require that the 
obligor purchase, the project upon the expiration or termination of the 
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financing agreement subject to the condition that payment in full of the prin- 
cipal of, and the interest and any redemption premium on, the bonds, or provi- 
sion therefor, shall have been made. 

The financing agreement may provide the authority with rights and 
remedies in the event of a default by the obligor thereunder including, without 
limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the financing agreement; 

(2) Reentry and repossession of the project; 

(3) Termination of the financing agreement; 

(4) Leasing or sale or foreclosure of the project to others; and 

(5) Taking whatever actions at law or in equity may appear necessary or 
desirable to collect the amounts payable under, and to enforce 
covenants made in, the financing agreement. 

The authority’s interest in a project under a financing agreement may be 
that of owner, lessor, lessee, conditional or installment vendor, mortgagor, 
mortgagee, secured party or otherwise, but the authority need not have any 
ownership or possessory interest in the project. 

The authority may assign all or any of its rights and remedies under the 
financing agreement to the trustee or the bondholders under a security docu- 
ment. 

Any such financing agreement may contain such additional provisions as in 
the determination of the authority are necessary or convenient to effectuate 
the purposes of this Chapter. (1975, c. 800, s. 1; 1979, c. 109, s. 1.) 


Effect of Amendments. — The 1979 amend- 
ment substituted “financing agreement” for 
“leasing agreement” throughout the section, 
deleted former subdivision (1) of the first para- 
graph, which read: “The authority shall not 
operate the project,’ and redesignated former 
subdivisions (2), (3), (4), and (5) of the first para- 
graph as subdivisions (1), (2), (3), and (4) respec- 
tively. The amendment deleted “interest and” 
before “redemption” and inserted “and interest” 


paragraph. In the second paragraph, the 
amendment inserted “if in the nature of a lease 
agreement” near the beginning. In subdivision 
(4) of the third paragraph, the amendment 
inserted “or sale or foreclosure of.” The amend- 
ment added the third from the last paragraph, 
and in the second from the last paragraph, it 
inserted “the” before “bondholders” and substi- 
tuted “a” for “the” before “security document” 
near the end. 


near the middle of subdivision (1) of the first 


§ 159C-12. Security documents. 


Bonds issued under the provisions of this Chapter may be secured by a 
security document which may be a trust instrument between the authority and 
a bank or trust company or individual within the State, or a bank or a trust 
company without the State, as trustee. Such security document may pledge and 
assign the revenues provided for the security of the bonds, including proceeds 
from the sale of any project, or part thereof, insurance proceeds and condemna- 
tion awards, and may convey or mortgage the project and other property to 
secure a bond issue. 


The revenues and other funds derived from the project, except such part 
thereof as may be necessary to provide reserves therefor, if any, shall be set 
aside at such regular intervals as may be provided in such security document 
in a sinking fund which may be thereby pledged to, and charged with, the 
H Neaae of the principal of and the interest on such bonds as the same shall 

ecome due and the redemption price or the purchase price of bonds retired by 
call or purchase as therein provided. Such pledge shall be valid and binding 
from the time when the pledge is made. The revenues so pledged and thereafter 
received by the authority shall immediately be subject to the lien of such pledge 
without any cai delivery thereof or further act, and the lien of any such 
pledge shall be valid and binding as against all parties having claims of any 
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kind in tort, contract or otherwise against the authority, irrespective of 
whether such parties have notice thereof. The use and disposition of money to 
the credit of such sinking fund shall be subject to the provisions of the security 
document. Such security document may contain stch provisions for protecting 
and enforcing the rights and remedies of the bondholders as may be reasonable 
and proper and not in violation of law, including, without limitation, any one 
or more of the following: 
(1) Acceleration of all amounts payable under the security document; 
(2) Appointment of a receiver to manage the project and any other prop- 
erty mortgaged or assigned as security for the bonds; 
(3) Foreclosure and sale of the project and any other property mortgaged 
or assigned as security for the bonds; and 
(4) Rights to bring and maintain such other actions at law or in equity as 
may appear necessary or desirable to collect the amounts payable 
under, or to enforce the covenants made in, the security document. 

It shall be lawful for any bank or trust company incorporated under the laws 
of this State which may act as depositary of the proceeds of bonds, revenues or 
other funds provided under this Chapter to furnish such indemnifying bonds 
or to pledge such securities as may be required by the authority. All expenses 
incurred in carrying out the provisions of such security document may be 
treated as a part of the cost of the project in connection with which bonds are 
issued or as an expense of administration of such project. 

The authority may subordinate the bonds or its rights under the financing 
agreement or otherwise to any prior, contemporaneous or future securities or 
obligations or lien, mortgage or other security interest. (1975, c. 800, s. 1; 1977, 
e719, s.-4;-1979.c: 109,'s, 1.) 


Effect of Amendments. — The 1977 amend- 
ment substituted “and a bank or trust company 
or individual within the State, or a bank ora 
trust company without the State, as trustee” for 
“and a corporate trustee, which may be any 
trust company or bank having the powers of a 


trust company within or without the State” at 
the end of the first sentence of the first para- 
graph and added the fourth paragraph. 

The 1979 amendment substituted “financing 
agreement” for “leasing agreement” near the 
middle of the last paragraph. 


§ 159C-14. Tax exemption. 


The authority shall not be required to pay any taxes on any project or on any 
other property owned by the authority under the provisions of this Chapter or 
upon the income therefrom. 

The interest on bonds issued by the authority shall be exempt from all 
income taxes within the State. 

All projects and all transactions therefor shall be subject to taxation to the 
extent such projects and transactions would be subject to taxation if no public 
body were involved therewith. (1975, c. 800, s. 1; 1977, c. 719, s. 5.) 


Effect of Amendments. — The 1977 amend- 
ment rewrote this section. 


§ 159C-15. Construction contracts. 


The authority may agree with the prospective operator that all contracts 
relating to the acquisition, construction, installation and equipping of a project 
shall be solicited, negotiated, awarded and executed by the prospective 
operator and its agents subject only to such approvals by the authority as the 
authority may require in such agreement. Such agreement may provide that 
the authority may, out of the proceeds of bonds, make advances to or reimburse 


(at 
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the operator for all or a portion of its costs incurred in connection with such 
contracts. (1975, c. 800, s. 1; 1977, c. 719, s. 6.) 


Effect of Amendments. — The 1977 amend- 
ment rewrote this section. 


§ 159C-16. Conflict of interest. 


If any officer, commissioner or employee of the authority, or any member of 
the governing body of the county for which the authority is created, shall be 
interested either directly or indirectly in any contract with the authority, such 
interest shall be disclosed to the authority and the county board of commis- 
sioners and shall be set forth in the minutes of the authority and the county 
board of commissioners, and the officer, commissioner, employee or member 
having such interest therein shall not participate on behalf of the authority in 
the authorization of any such contract or on behalf of the governing body of the 
county in the approval of the bonds to be issued by the authority to finance the 
project, respectively; provided, however, that this section shall not apply to the 
ownership of less than one per centum (1%) of the stock of any operator or 
obligor. Failure to take any or all actions necessary to carry out the purposes 
of this section shall not affect the validity of bonds issued pursuant to the 
provisions of this Chapter. (1975, c. 800, s. 1; 1977, c. 719, s. 7.) 


Effect of Amendments. — The 1977 amend- 
ment rewrote this section. 


§ 159C-22. Annual reports; application of Article 3, 
Subchapter III of Chapter 159. 


Each authority shall, promptly following the close of each calendar year, 
submit an annual report of its activities for the preceding year to the governing 
body of the county for which the authority was created. Each such report shall 
set forth a complete operating and financial statement covering the operations 
of the authority during such year. 

The provisions of Article 3, Subchapter III of Chapter 159 of the General 
Statutes of North Carolina entitled: “The Local Government Budget and Fiscal 
Control Act” shall have no application to authorities created pursuant to this 
Chapter. (1975, c. 800, s. 1; 1977, c. 719, s. 8.) 


Effect of Amendments. — The 1977 amend- __an authority’s books and records, and added the 
ment deleted the former third sentence of the second paragraph. 
first paragraph, which provided for auditing of 
§ 159C-27. Creation, etc., of prior authorities ratified. 


The creation, formation and organization of all authorities heretofore [prior 
to June 24, 1977] purported to have been created, formed and organized are 
hereby ratified, confirmed and validated. (1977, c. 719, s. 9.) 


§ 159C-28. Application of the U.C.C. 


The provisions of G.S. 25-9-104(e) and 25-9-302(6) to the contrary 
notwithstanding, the provisions of Article 9 of the North Carolina Uniform 
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Commercial Code, being G.S. 25-9-101 to 25-9-607, inclusive, shall apply to 
transactions under Chapter 159C to the same extent the provisions of such 
Article 9 would apply were G.S. 25-9-104(e) and 25-9-302(6) hereby repealed. 
(1979, c. 109, s. 1.) 
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Chapter 159D. 


GENERAL STATUTES OF, NORTH CAROLINA 


§ 159D-2 


The North Carolina Industrial and Pollution Control 
Facilities Financing Authority Act. 


Sec. Sec. 

159D-1. Short title. 159D-16. Conflict of interest. 

159D-2. Legislative findings and purposes. 159D-17. Credit of State not pledged. 

159D-3. Definitions. 159D-18. Bonds eligible for investment. 
159D-4. Creation of the authority. 159D-19. Revenue refunding bonds. 

159D-5. General powers. 159D-20. No power of eminent domain. 
159D-6. Bonds. 159D-21. Dissolution of the authority. 
159D-7. Approval of project. 159D-22. Annual reports; application of 
159D-8. Approval of bonds. Article 3, Subchapter III of Chap- 
159D-9. Sale of bonds. ter 159. 

159D-10. Location of projects. 159D-23. Application of Article 9 of Chapter 
159D-11. Financing agreements. 25. 

159D-12. Security documents. 159D-24. Officers not liable. 

159D-13. Trust funds. 159D-25. Additional method. 

159D-14. Tax exemption. 159D-26. Liberal construction. 

159D-15. Construction contracts. 159D-27. Inconsistent laws inapplicable. 


§ 159D-1. Short title. 


This chapter may be referred to as “The North Carolina Industrial and 
Pollution Control Facilities Federal Program Financing Act.” (1977, 2nd Sess., 
C.-L196 7804s) 


Editor’s Note. — Session Laws 1977, 2nd 
Sess., c. 1198, s. 2, contains a severability 
clause. 


§ 159D-2. Legislative findings and purposes. 


(a) The General Assembly finds and determines that there exists in the 
State a critical condition of unemployment and a scarcity of employment 
opportunities; that the economic insecurity which results from such unemploy- 
ment and scarcity of employment opportunities constitutes a serious menace to 
the safety, morals and general welfare of the entire State; that such unemploy- 
ment and scarcity of employment opportunities have caused many workers and 
their families, including young adults upon whom future economic prosperity 
is dependent, to migrate elsewhere to find employment and establish homes; 
that such emigration has resulted in a reduced rate of growth in the tax base 
of the counties and other local governmental units of the State which impairs 
the financial ability of such counties and other local governmental units to 
support education and other local governmental services; that such unemploy- 
ment results in obligations to grant public assistance and to pay unemploy- 
ment compensation; that the aforesaid conditions can best be remedied by the 
attraction, stimulation, expansion and rehabilitation and revitalization of 
industrial and manufacturing facilities for industry in the State; and that 
there is a need to stimulate a larger flow of private investment funds into 
industrial building programs into [in] the State. 

(b) The General Assembly further finds and determines that the 
development and expansion of industry within the State, which are essential 
to the economic growth of the State, and to the full employment and prosperity 
of its peop: are accompanied by the increased production and discharge of 
gaseous, liquid, and solid pollution and wastes which threaten and endanger 
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the health, welfare and safety of the inhabitants of the State by polluting the 
air, land and waters of the State; that in order to reduce, control, and prevent 
such environmental pollution, it is imperative that action be taken at various 
levels of government to require the provision of devices, equipment and 
facilities for the collection, reduction, treatment, and disposal of such pollution 
and wastes; that the assistance provided in this Chapter, especially with 
respect to financing, is therefore in the public interest and serves a public 
purpose of the State in promoting the health, welfare and safety of the inhabit- 
ants of the State not only physically by collecting, reducing, treating and 
preventing environmental pollution but also economically by securing and 
retaining private industry thereby maintaining a higher level of employment 
and economic activity and stability. 

(c) The General Assembly further finds that the federal government and its 
agencies have established, and may in the future establish, programs to pro- 
mote gainful employment opportunity and the prevention and control of the 
pollution of air, land and waters of the United States through assistance in the 
financing of industrial and manufacturing facilities and pollution control 
facilities for industry and that the economical implementation of such pro- 

ams in the State of North Carolina may require the financing of such 

acilities through a uniform statewide program. 

(d) It is therefore declared to be the policy of the State to promote the right 
to gainful employment opportunity, private industry, the prevention and 
control of the pollution of the air, land and waters of the State, and the safety, 
morals and health of the people of the State, and thereby promote general 
welfare of the people of the State, by authorizing counties to create an author- 
ity which shall be a political subdivision and body corporate and politic of the 
State. This body is to be formed (i) to aid in the financing of industrial and 
manufacturing facilities for the purpose of alleviating unemployment or 
raising below average manufacturing wages by financing industrial and 
manufacturing facilities which provide job opportunities or pay better wages 
than those prevalent in the area and (ii) to aid in financing pollution control 
facilities for industry in connection with manufacturing and industrial 
facilities, in each case in connection with federal programs to effect such 
purposes; provided, however, that it is the policy of the State to finance only 
those facilities where there is a direct or indirect favorable impact on employ- 
ment or an improvement in the degree of prevention or control of pollution 
commensurate with the size and cost of the facilities. (1977, 2nd Sess., c. 1198, 
s. 1.) 


§ 159D-3. Definitions. 


The following terms, whenever used or referred to in this Chapter, shall have 
the following respective meanings, unless a different meaning clearly appears 
from the context: 

(1) “Agency” shall include any agency, bureau, commission, department 
or instrumentality. 

(2) “Air pollution control facility” shall mean any structure, equipment or 
other facility for, including any increment in the cost of any structure, 
equipment or facility attributable to, the purpose of treating, neu- 
tralizing or reducing gaseous industrial waste and other air 
pollutants, including recovery, treatment, neutralizing or stabilizing 
plants and equipment and their appurtenances, which shall have been 
certified by the agency having jurisdiction to be in furtherance of the 
purpose of abating or controlling atmospheric pollutants or 
contaminants. 

(3) “Authority” shall mean The North Carolina Industrial and Pollution 
Control Facilities Financing Authority, a political subdivision and 
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body politic of the State, which may be created pursuant to the provi- 
sions of this Chapter and which shall have the powers and authority 
specified in and by this Chapter. 

(4) “Bonds” shall mean revenue bonds of an authority issued under the 
provisions of this Chapter. 

(5) “Cost” as applied to any project shall embrace all capital costs thereof, 
including the cost of construction, the cost of acquisition of all prop- 
erty, including rights in land and other property, both real and 
personal and improved and unimproved, the cost of demolishing, 
removing or relocating any buildings or structures on lands so 
acquired, including the cost of acquiring any lands to which such 
buildings or structures may be moved or relocated, the cost of all 
machinery and equipment, installation, start-up expenses, financing 
charges, interest prior to, during and for a period not exceeding one 
year after completion of construction, the cost of engineering and 
architectural surveys, plans and specifications, the cost of consultants’ 
and legal services, other expenses necessary or incident to 
determining the feasibility or practicability of such project, admin- 
istrative and other expenses necessary or incident to the acquisition 
or construction of such project and the financing of the acquisition and 
construction thereof, including a reserve for debt services. 

(6) “Federal program” shall mean a program of the federal government, or 
any agency thereof, under which payment of bonds or the obligations 
of an obligor under a financing agreement shall be guaranteed, in 
whole or in part, by a pledge of the full faith and credit of the United 
States of America. 

(7) “Financing agreement” shall mean a written instrument establishing 
the rights and responsibilities of the authority and the operator with 
respect to a project financed by the issue of bonds. 

(8) “Governing body” shall mean the board, commission, council or other 
body in which the general legislative powers of any county or other 
political subdivision are vested. 

(9) “Obligor” shall mean collectively the operator and any others (includ- 
ing, but not by way of limitation, the federal government or any 
agency thereof) who shall be obligated under a financing agreement 
or guaranty agreement or other contract or agreement to make 
payments to, or for the benefit of, the holders of bonds of the authority. 
Any requirement of an obligor may be satisfied by any one or more 
persons who are defined collectively by this Chapter as the obligor. 

(10) “Operator” shall mean the person entitled to the use or occupancy of 
a project. 

(11) “Political subdivision” shall mean any county, city, town, other unit 
of local government or any other governmental corporation, agency, 
authority or instrumentality of the State now or hereafter existing. 

(12) “Pollution and pollutants” shall mean any noxious or deleterious 
substances in any air or waters of or adjacent to the State of North 
Carolina or affecting the physical, chemical or biological properties of 
any air or waters of or adjacent to the State of North Carolina in a 
manner and to an extent which renders or is likely to render such air 
or waters harmful or inimical to the public health, safety or welfare, 
or to animal, bird or aquatic life, or to the use of such air or waters for 
domestic, industrial or agricultural purposes or recreation. 

(13) “Project” shall mean any land, equipment or any one or more build- 
ings or other structures, whether or not on the same site or sites, and 
any rehabilitation, improvement, renovation or enlargement of, or 
any addition to, any building or structure for use as or in connection 
with (i) any industrial project for industry which project may be any 
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industrial or manufacturing factory, mill, assembly plant or 
fabricating plant, or freight terminal, or industrial research, 
development or laboratory facility or industrial processing facility for 
industrial or manufactured products, or (ii) any pollution control 
project for industry which project may be any air pollution control 
facility, water pollution control facility, or solid waste disposal facility 
in connection with any factory, mill, plant, terminal or facility de- 
scribed in clause (i) of this subdivision, or (iii) any combination of 
projects mentioned in clauses (i) and (ii) of this subdivision. Any 
project may include all appurtenances and incidental facilities such as 
land, headquarters or office facilities, warehouses, distribution 
centers, access roads, sidewalks, utilities, railway sidings, trucking 
and similar facilities, parking facilities, landing strips and other 
facilities for aircraft, waterways, docks, wharves and other improve- 
ments necessary or convenient for the construction, maintenance and 
operation of any building or structure, or addition thereto. 

(14) “Revenues” shall mean, with respect to any project, the rents, fees, 
charges, payments, proceeds and other income or profit derived 
therefrom or from the financing agreement or security document in 
connection therewith. 

(15) “Security document” shall mean a written instrument or instruments 
establishing the rights and responsibilities of the authority and the 
holders of bonds issued to finance a project, and may provide for, or be 
in the form of an agreement with, a trustee for the benefit of such 
bondholders. A security document may contain an assignment, pledge, 
mortgage or other encumbrance of all or part of the authority’s inter- 
est in, or right to receive revenues with respect to, a project and any 
other property provided by the operator or other obligor under a 
financing agreement and may bear any appropriate title. A financing 
agreement and a security document may be combined as one 
instrument. 

(16) “Solid waste” shall mean solid waste materials resulting from any 
industrial or manufacturing activities or from any pollution control 
facility. 

(17) “Solid waste disposal facility” shall mean a facility for the purpose of 
treating, burning, compacting, composting, storing or disposing of 
solid waste. 

(18) “Water pollution control facility” shall mean any structure, equip- 
ment or other facility for, including any increment in the cost of any 
structure, equipment or facility attributable to, the purpose of 
treating, neutralizing or reducing liquid industrial waste and other 
water pollution, including collecting, treating, neutralizing, 
stabilizing, cooling, segregating, holding, recycling, or disposing of 
liquid industrial waste and other water pollution, including necessary 
collector, interceptor, and outfall lines and pumping stations, which 
shall have been certified by the agency exercising jurisdiction to be in 
furtherance of the purpose of abating or controlling water pollution. 
(1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-4. Creation of the authority. 


(a) The governing bodies of two or more counties are hereby authorized to 
create by resolution a political subdivision and body corporate and politic of the 
State known as “The North Carolina Industrial Facilities and Pollution 
Control Financing Authority,” in order to effectuate in the most economical 
manner the acquisition, construction and financing of projects through federal 
programs. 
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If each governing body shall determine that it is in the best interest of the 
county to cause to be created and to become a member of the authority, each 
governing body shall adopt a resolution so finding and setting forth the names 
of the counties which are proposed to be initial members of the authority. The 
governing body of the county shall thereupon by ordinance or resolution 
appoint one commissioner of the authority. 

Any two or more commissioners so named may file with the Secretary of 
State an application signed by them setting forth (i) the names of all the 
proposed member counties; (ii) the name and official residence of each of the 
commissioners so far as known to them; (iii) a certified copy of the appointment 
evidencing their right to office; (iv) a statement that each governing body of 
each respective county appointing a commissioner has made the aforesaid 
determination; and (v) the desire that an authority be organized as a political 
subdivision and a body corporate and politic under this Chapter. 

The application shall be subscribed and sworn to by such commissioners 
before an officer or officers authorized by the laws of the State to administer 
and certify oaths. 

The Secretary of State shall examine the application and, if he finds that the 
name proposed for the authority is not identical with that of any other corpora- 
tion of this State or of any agency or instrumentality thereof, or so nearly 
similar as to lead to confusion and uncertainty, he shall receive and file it and 
shall record it in an appropriate book of record in his office. 

When the application has been made, filed and recorded as herein provided, 
the authority shall constitute a political subdivision and a body corporate and 
politic under the name proposed in the application. The Secretary of State shall 
make and issue to the commissioners executing the application a certificate of 
incorporation pursuant to this Chapter under the seal of the State, and shall 
record the same with the application. The certificate shall set forth the names 
of the member counties. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to, any contract of the authority, the authority, in the absence of 
establishing fraud in the premises, shall be conclusively deemed to have been 
established in accordance with the provisions of this Chapter upon proof of the 
issuance of the aforesaid certificate by the Secretary of State. A copy of such 
certificate, duly certified by the Secretary of State, shall be admissible in 
evidence in any such suit, action or proceeding, and shall be conclusive proof 
of the filing and contents thereof. 

Notice of the issuance of such certificate shall be given to all of the proposed 
member counties by the Secretary of State. If a commissioner of any such 
county has not signed the application to the Secretary of State and such county 
does not notify the Secretary of State of the appointment of a commissioner 
within 40 days after receipt of such notice, such county shall be deemed to have 
elected not to be a member of the authority. As soon as practicable after the 
expiration of such 40-day period, the Secretary of State shall issue a new 
certificate of incorporation, if necessary, setting forth the names of those 
counties which have elected to become members of the authority. The failure 
of any proposed member to become a member shall not affect the validity of the 
corporate existence of the authority. 

(b) After the creation of the authority, any county may become a member 
thereof upon application to the authority after adoption of a resolution or 
ordinance by the governing body of the county setting forth the determination 
and finding prescribed in paragraph (a) of this G.S. 159D-4, and authorizing 
said county to participate. Any county may withdraw from membership i in the 
authority, provided, howeer. that all contractual rights acquired and obli- 
Benne incurred while a county was a member shall remain in full force and 
effect. 
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(c) The authority shall consist of a board of commissioners appointed by the 
respective governing bodies of the counties which are members of the author- 
ity. Each commissioner shall have one vote. Each commissioner shall serve at 

the pleasure of the governing body by which he was appointed. Each appointed 

commissioner before entering upon his duties shall take and subscribe to an 
oath before some person authorized by law to administer oaths to execute the 
duties of his office faithfully and impartially, and a record of such oath shall 
be filed with the governing body of the appointing municipality and spread 
upon its minutes. 

(d) The board of commissioners of the authority shall annually elect from its 
membership a chairman and a vice-chairman and another person or persons, 
who may but need not be commissioners, as treasurer, secretary and, if desired, 
assistant secretary. The position of secretary and treasurer or assistant secre- 
tary and treasurer may be held by the same person. The secretary of the 
authority shall keep a record of the proceedings of the authority and shall be 
the custodian of all books, documents and papers filed with the authority, the 
minute book or journal of the authority and its official seal. Either the secre- 
tary or the assistant secretary of the authority may cause copies to be made of 
all minutes and other records and documents of the authority and may give 
certificates under the official seal of the authority to the effect that such copies 
are true copies, and all persons dealing with the authority may rely upon such 
certificates. 

(e) A majority of the commissioners of the authority then in office shall 
constitute a quorum. Except as provided in subsection (f) of this G.S. 159D-4, 
the affirmative vote of a majority of all the commissioners of the authority shall 
be necessary for any action of the board. A vacancy in the board of commis- 
sioners of the authority shall not impair the right of a quorum to exercise all 
the rights and perform all the duties of the authority. Any action taken by the 
authority under the provisions of this Chapter may be authorized by resolution 
at any regular or special meeting, and each resolution shall take effect immedi- 
ately and need not be published or posted. No bonds shall be issued under the 
provisions of this Chapter unless the issuance thereof shall have been approved 
by the governing body of the county in which the project with respect to which 
the bonds were issued is located. 

(f) If at any time there shall be more than seven counties which are members 
of the authority, the board of commissioners of the authority may create an 
executive committee of the board of commissioners. The board may provide for 
the composition of the executive committee so as to afford, in its judgment, fair 
representation of the member counties. Any power of the authority under the 
provisions of this Chapter may be exercised by the executive committee of the 
authority between meetings of the authority, except that the executive com- 
mittee may not overrule, reverse or disregard any action of the board of com- 
missioners of the authority. The membership of the executive committee, terms 
of office of members thereof and the method of filling vacancies therein shall 
be fixed by the rules or bylaws of the board of commissioners. 

(g) No commissioner of an authority shall receive any compensation for the 
performance of his duties under this Chapter; provided, however, that each 
commissioner shall be reimbursed for his necessary expenses incurred while 
engaged in the performance of duties but only from moneys provided by obli- 


gors. 

(h) Within 30 days of the date of creation of the authority, the authority 
shall advise the Department of Commerce and the Local Government Commis- 
sion that an authority has been formed. The authority shall also furnish such 
Department and such Commission with (i) a list of its commissioners and its 
officers and (ii) a description of any projects that are under consideration by the 
authority. The authority shall, from time to time, notify the Department of 
Commerce and the Local Government Commission of changes in the commis- 
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sioners and officers, of counties which have become members of the authority 
and of new projects under consideration by the authority. (1977, 2nd Sess., c. 
1198, s. 1.) 


§ 159D-5. General powers. 


The authority shall have all of the powers necessary or convenient to carry 
out and effectuate the purposes and provisions of this Chapter, including, but 
without limiting the generality of the foregoing, the powers: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office at such place or places as it may determine; 

(4) To sue and be sued in its own name, plead and be impleaded; 

(5) To receive, administer and comply with the conditions and require- 
ments respecting any gift, grant or donation of any property or money; 

(6) To make and execute financing agreements, security documents and 
other contracts and instruments necessary or convenient in the exer- 
cise of the powers and functions of the authority under this Chapter; 

(7) To acquire by purchase, lease, gift or otherwise, but not by eminent 
domain, or to obtain options for the acquisition of any property, real 
or personal, improved or unimproved, and interests in land less than 
the fee thereof, for the construction, operation or maintenance of any 
project; 

(8) To sell, lease, exchange, transfer or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; 

(9) To pledge or assign revenues of the authority; 

(10) To construct, acquire, own, repair, maintain, extend, improve, reha- 
bilitate, renovate, furnish and equip one or more projects and to pay 
all or any part of the costs thereof from the proceeds of bonds of the 
authority or from any contribution, gift or donation or other funds 
made available to the authority for such purpose; 

(11) To fix, charge and collect revenues with respect to any project; 

(12) To employ consulting engineers, architects, attorneys, real estate 
counselors, appraisers and such other consultants and employees as 
may be required in the judgment of the authority and to fix and pay 
their compensation from funds available to the authority therefor; and 

(13) To do all acts and things necessary, convenient or desirable to carry 
out the purposes, and to exercise the powers herein granted. (1977, 
2nd Sess., c. 1198, s. 1.) 


§ 159D-6. Bonds. 


The authority is hereby authorized to provide for the issuance, at one time 
or from time to time, of bonds of the authority for the purpose of paying all or 
any part of the cost of any project. The principal of, the interest on and any 
premium payable under the redemption of such bonds shall be payable solely 
from the funds herein authorized for such payment. The bonds of each issue 
shall bear interest as may be determined by the Local Government Commis- 
sion of North Carolina with the approval of the authority and the obligor 
irrespective of the limitations of G.S. 24-1.1, as amended, and successor provi- 
sions. The bonds of each issue shall be dated, shall mature at such time or times 
not exceeding 30 years from the date of their issuance, and may be made 
redeemable before maturity at such price or prices and under such terms and 
conditions, as may be fixed by the authority prior to the issuance of the bonds. 
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The authority shall determine the form and the manner of execution of the 
bonds, including any interest coupons to be attached thereto, and shall fix the 
denomination or denominations of the bonds and the place or places of payment 
of principal and interest. In case any officer whose signature or a facsimile of 
whose signature shall appear on any bonds or coupons shall cease to be such 
officer before the delivery of such bonds, such signature or such facsimile shall 
nevertheless be valid and sufficient for all purposes the same as if he had 
remained in office until such delivery. The authority may also provide for the 
authentication of the bonds by a trustee or fiscal agent. The bonds may be 
issued in coupon or in fully registered form, or both, as the authority may 
determine, and provision may be made for the registration of any coupon bonds 
as to principal alone and also as to both principal and interest, and for the 
reconversion into coupon bonds of any bonds registered as to both principal and 
interest, and for the interchange of registered and coupon bonds. 

The proceeds of the bonds of each issue shall be used solely for the payment 
of the cost of the project or projects, or a portion thereof, for which such bonds 
shall have been issued, and shall be disbursed in such manner and under such 
restrictions, if any, as the authority may provide in the financing agreement 
and the security document. If the proceeds of the bonds of any issue, by reason 
of increased construction costs or error in estimates or otherwise, shall be less 
than such cost, additional bonds may in like manner be issued to provide the 
amount of such deficiency. The authority may issue interim receipts or tempo- 
rary bonds, with or without coupons, exchangeable for definitive bonds when 
such bonds have been executed and are available for delivery. The authority 
may also provide for the replacement of any bonds which shall become 
mutilated or shall be destroyed or lost. 

Bonds may be issued under the provisions of this Chapter without obtaining, 
except as otherwise expressly provided in this Chapter, the consent of the State 
or of any political subdivision or of any agency of either thereof, and without 
any other proceedings or the happening of any conditions or things other than 
those proceedings, conditions or things which are specifically required by this 
Chapter and the provisions of the financing agreement and security document 
authorizing the issuance of such bonds and securing the same. (1977, 2nd Sess., 
C6198 teu) 


§ 159D-7. Approval of project. 


No bonds may be issued by the authority unless the project for which the 
issuance thereof is proposed is first approved by the Secretary of the Depart- 
ment of Commerce. The authority shall file an application for approval of its 
proposed project with the Secretary of the Department of Commerce, and shall 
notify the Local Government Commission of such filing. 

The Secretary shall not approve any proposed project unless he shall make 
all of the following, applicable findings: 

(1) In the case of a proposed industrial project, 

a. That the operator of the proposed project pays, or has agreed to pay 
thereafter, an average weekly manufacturing wage (i) which is 
above the average weekly manufacturing wage paid in the county 
in which the project is to be located or (ii) which is not less than 
twenty percent (20%) above the average weekly manufacturing 
wage paid in the State; and 

b. That the proposed project will not have a materially adverse effect 
on the environment; 

(2) In the case of a proposed pollution control project, that such project will 
have a materially favorable impact on the environment or will 
prevent or diminish materially the impact of pollution which would 
otherwise occur; and 
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(3) In any case (whether the proposed project is an industrial or a pollution 
control project), 

a. That the jobs to be generated or saved, directly or indirectly, by the 
proposed project will be large enough in number to have a 
measurable impact on the area immediately surrounding the 
proposed project and will be commensurate with the size and cost 
of the proposed project, 


b. That the proposed operator of the proposed project has demon- 
strated or can demonstrate the capability to operate such project, 
and 


c. That the financing of such project by the authority will not cause 
or result in the abandonment of an existing industrial or 
manufacturing facility of the proposed operator or an affiliate 
elsewhere within the State unless the facility is to be abandoned 
because of obsolescence, lack of available labor in the area, or site 
limitations. 

In no case shall the Secretary of the Department of Commerce make the 
findings required by subdivisions (1)b and (2) of this section unless he shall 
have first received a certification from the Department of Natural Resources 
and Community Development that, in the case of a proposed industrial project, 
the proposed project will not have a materially adverse effect on the envi- 
ronment and that, in the case of a proposed pollution control project, the 
proposed project will have a materially favorable impact on the environment 
or will prevent or diminish materially the impact of pollution which would 
otherwise occur. In any case where the Secretary shall make all of the required 
findings respecting a proposed industrial project, except that prescribed in 
subdivision (1)a of this section, the Secretary may, in his discretion, approve 
the proposed project if he shall have received (i) a resolution of the governing 
body of the county in which the proposed project is to be located requesting that 
the proposed project be approved notwithstanding that the operator will not 
pay an average weekly manufacturing wage above the average weekly 
manufacturing wage in the county and (11) a letter from an appropriate State 
official, selected by the Secretary, to the effect that unemployment in the 
county is especially severe. 


To facilitate his review of each proposed project, the Secretary may require 
the authority to obtain and submit such data and information about such 
project as the Secretary may prescribe. In addition, the Secretary may, in his 
discretion, request the authority to hold a public hearing on the proposed 
project for the purpose of providing the Secretary directly with the views of the 
community to be affected. The Secretary may also prescribe such forms and 
such rules and regulations as he shall deem reasonably necessary to implement 
the provisions of this section. 


If the Secretary approves the proposed project, he shall prepare a certificate 
of approval evidencing such approval and setting forth his findings and shall 
cause said certificate of approval to be published in a newspaper of general 
circulation within the county in which the proposed project is to be located. Any 
such approval shall be reviewable as provided in Article 4 of Chapter 150A of 
the General Statutes of North Carolina only by an action filed, within 30 days 
after notice of such findings and approval shall have been so published, in the 
Superior Court of Wake County. Such superior court is hereby vested with 
jurisdiction to hear such action, but if no such action is filed within the 30 days 
herein prescribed, the validity of such approval shall be conclusively presumed, 
and no court shall have authority to inquire into such approval. Copies of the 
certificate of approval of the proposed project will be given to the authority, the 
governing body of the county in which the proposed project is to be located and 
the secretary of the Local Government Commission. 
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Such certificate of approval shall become effective immediately following the 
expiration of such 30-day period or the expiration of any appeal period after a 
final determination by any court of any action timely filed pursuant to this 
section. Such certificate shall expire one year after its date unless extended by 
the Secretary who shall not extend such certificate unless he shall again 
approve the proposed project as provided in this section. (1977, 2nd Sess., c. 
1198, s. 1.) 


§ 159D-8. Approval of bonds. 


No bonds may be issued by the authority unless the issuance thereof is first 
approved by the Local Government Commission. 


The authority shall file an application for approval of its proposed bond issue 
with the secretary of the Local Government Commission, and shall notify the 
Secretary of the Department of Commerce of such filing. 


In determining whether a proposed bond issue should be approved, the Local 
Government Commission may consider, without limitation, the following: 


(1) Whether the proposed operator and obligor have demonstrated or can 
demonstrate the financial responsibility and capability to fulfill their 
obligations with respect to the financing agreement. In making such 
determination, the commission may consider the operator’s experi- 
ence and the obligor’s ratio of current assets to current liabilities, net 
worth, earnings trends and coverage of fixed charges, the nature of the 
industry or business involved and its stability and any additional 
security such as insurance, guaranties or property to be pledged or 
secure such bonds. 


(2) Whether the political subdivisions in or near which the proposed 
project is to be located have the ability to cope satisfactorily with the 
impact of such project and to provide, or cause to be provided, the 
public facilities and services, including utilities, that will be necessary 
for such project and on account of any increase in population which are 
expected to result therefrom. 


(3) Whether the proposed date and manner of sale will have an adverse 
effect upon any scheduled or anticipated sale of obligations by the 
State or any political subdivision or any agency of either of them. 


To facilitate the review of the proposed bond issue by the commission, the 
Secretary may require the authority to obtain and submit such financial data 
and information about the proposed bond issue and the security therefor, 
including the proposed prospectus or offering circular, the proposed financing 
agreement and security document and annual and other financial reports and 
statements of the obligor, as the Secretary may prescribe. The Secretary may 
also prescribe such forms and such rules and regulations as he shall deem 
reasonably necessary to implement the provisions of this section. (1977, 2nd 
Sess., c. 1198, s. 1.) 


§ 159D-9. Sale of bonds. 


Bonds may be sold in such manner, either at public or private sale, and for 
such price as the Local Government Commission shall determine to be for the 
best interests of the authority and effectuate best the purposes of this Chapter 
irrespective of the interest limitations set forth in G.S. 24-1.1, as amended, and 
successor provisions provided that such sale shall be approved by the authority 
and the obligor. (1977, 2nd Sess., c. 1198, s. 1.) 
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§ 159D-10. Location of projects. 


Any project of the authority shall be located within the boundaries of a 
county which is a member of the authority. (1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-11. Financing agreements. 


Every financing agreement shall provide that: 

(1) The authority shall not operate the project; 

(2) The amounts payable under the financing agreement shall be suffi- 
cient to pay all of the principal of and interest and redemption pre- 
mium, if any, on the bonds that shall be issued by the authority to pay 
the cost of the project as the same shall respectively become due; 

(3) The obligor shall pay all costs incurred by the authority in connection 
with the financing and administration of the project, except as may be 
paid out of the proceeds of bonds or otherwise, including, but without 
limitation, insurance costs, the cost of administering the financing 
agreement and the security document and the fees and expenses of the 
fiscal agent or trustee, paying agents, attorneys, consultants and 
others; 

(4) The obligor shall pay all the costs and expenses of operation, mainte- 
nance and upkeep of the project; and 

(5) The obligor’s obligation to provide for the payment of the bonds in full 
shall not be subject to cancellation, termination or abatement until 
such payment of the bonds or provision therefor shall be made. 

The financing agreement may be in the nature of: 

(1) A sale and leaseback, 

(2) A lease purchase, 

(3) A conditional sale, 

(4) An installment sale, 

(5) A secured or unsecured loan, 

(6) A loan and mortgage, or 

(7) Other similar transaction. 

The financing agreement shall either provide that the obligor shall have an 
option to purchase, or require that the obligor purchase, the project upon the 
expiration or termination of the financing agreement subject to the condition 
that payment in full of the principal of, and the interest and any redemption 
premium on, the bonds, or provision therefor, shall have been made. 

The financing agreement may provide the authority with rights and 
remedies in the event of a default by the obligor thereunder including, without 
limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the financing agreement; 

(2) Reentry and repossession of the project; 

(3) Termination of the financing agreement; 

(4) Leasing or sale of the project to others; and 

(5) Taking whatever actions at law or in equity may appear necessary or 
desirable to collect the amounts payable under, and to enforce 
covenants made in, the financing agreement. 

The authority may assign all or any of its rights and remedies under the 
financing agreement to the trustee or bondholders under the security docu- 
ment. 

Any such financing agreement may contain such additional provisions as in 
the determination of the authority are necessary or convenient to effectuate 
the purposes of this Chapter. (1977, 2nd Sess., c. 1198, s. 1.) 
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§ 159D-12. Security documents. 


Bonds issued under the provisions of this Chapter may be secured by a 
security document which may be a trust instrument between the authority and 
a bank or trust company or individual within the State, or a bank or a trust 
company without the State, as trustee. Such security document may pledge and 
assign the revenues provided for the security of the bonds, including proceeds 
from the sale of any project, or part thereof, insurance proceeds and condemna- 
tion awards, and may convey or mortgage the project and other property to 
secure a bond issue. 

The revenues and other funds derived from the project, except such part 
thereof as may be necessary to provide reserves therefor, if any, shall be set 
aside at such regular intervals as may be provided in such security document 
in a sinking fund which may be thereby pledged to, and charged with, the 
payment of the principal of and the interest on such bonds as the same shall 
become due and the redemption price or the purchase price of bonds retired by 
call or purchase as therein provided. Such pledge shall be valid and binding 
from the time when the pledge is made. The revenues so pledged and thereafter 
received by the authority shall immediately be subject to the lien of such pledge 
without any physical delivery thereof or further act, and the lien of any such 
pledge shall be valid and binding as against all parties having claims of any 
kind in tort, contract or otherwise against the authority, irrespective of 
whether such parties have notice thereof. The use and disposition of money to 
the credit of such sinking fund shall be subject to the provisions of the security 
document. Such security document may contain such provisions for protecting 
and enforcing the rights and remedies of the bondholders as may be reasonable 
and proper and not in violation of law, including, without limitation, any one 
or more of the following: 

(1) Acceleration of all amounts payable under the security document; 

(2) Appointment of a receiver to manage the project and any other prop- 
erty mortgaged or assigned as security for the bonds; 

(3) Foreclosure and sale of the project and any other property mortgaged 
or assigned as security for the bonds; and 

(4) Rights to bring and maintain such other actions at law or in equity as 
may appear necessary or desirable to collect the amounts payable 
under, or to enforce the covenants made in, the security document. 

It shall be lawful for any bank or trust company incorporated under the laws 
of this State which may act as depositary of the proceeds of bonds, revenues or 
other funds provided under this Chapter to furnish such indemnifying bonds 
or to pledge such securities as may be required by the authority. All expenses 
incurred in carrying out the provisions of such security document may be 
treated as a part of the cost of the project in connection with which bonds are 
issued or as an expense of administration of such project. 

The authority may subordinate the bonds or its rights under the financing 
agreement or otherwise to any prior, contemporaneous or future securities or 
obligations or lien, mortgage or other security interest. 

Any such security document may contain such additional provisions as in the 
determination of the authority are necessary or convenient or effectuate the 
purposes of this Chapter. (1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-13. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all money 
received pursuant to the authority of this Chapter, whether as proceeds from 
the sale of bonds or as revenues, shall be deemed to be trust funds to be held 
and applied solely as provided in this Chapter. The security document may 
provide that any of such moneys may be temporarily invested and reinvested 


85 


§ 159D-14 GENERAL STATUTES OF NORTH CAROLINA § 159D-17 


pending the disbursement thereof in such securities and other investments as 
shall be provided in such security document, and shall provide that any officer 
with whom, or any bank or trust company with which, such moneys shall be 
deposited shall act as trustee of such moneys and shall hold and apply the same 
for the purpose hereof, subject to such regulations as this Chapter and such 
security document may provide. (1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-14. Tax exemption. 


The authority shall not be required to pay any taxes on any project or on any 
other property owned by the authority under the provisions of this Chapter or 
upon the income therefrom. 


The interest on bonds issued by the authority shall be exempt from all 
income taxes within the State. 


All projects and all transactions therefor shall be subject to taxation to the 
extent such projects and transactions would be subject to taxation if no public 
body were involved therewith. (1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-15. Construction contracts. 


The authority may agree with the prospective operator that all contracts 
relating to the acquisition, construction, installation and equipping of a project 
shall be solicited, negotiated, awarded and executed by the prospective 
operator and its agents subject only to such approval by the authority as the 
authority may require in such agreement. Such agreement may provide that 
the authority may, out of the proceeds of bonds, make advances to or reimburse 
the operator for all or a portion of its costs incurred in connection with such 
contracts. (1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-16. Conflict of interest. 


If any officer, commissioner or employee of the authority shall be interested 
either directly or indirectly in any contract with the authority, such interest 
shall be disclosed to the authority and shall be set forth in the minutes of the 
authority, and the officer, commissioner, employee or member having such 
interest therein shall not participate on behalf of the authority in the 
authorization of any such contract; provided, however, that this section shall 
not apply to the ownership of less than one per centum (1%) of the stock of any 
operator or obligor. Failure to take any or all actions necessary to carry out the 
purposes of this section shall not affect the validity of bonds issued pursuant 
to the provisions of this Chapter. (1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-17. Credit of State not pledged. 


Bonds issued under the provisions of this Chapter shall not be deemed to 
constitute a debt of the State or any political subdivision or any agency thereof 
or a pledge of the faith and credit of the State or any political subdivision or 
any such agency, but shall be payable solely from the revenues and other funds 

rovided therefor. Each bond issued under this Chapter shall contain on the 
ace thereof a statement to the effect that the authority shall not be obligated 
to pay the same or the interest thereon except from the revenues and other 
funds pledged therefor and that neither the faith and credit nor the taxin 
power of the State or any political subdivision or any agency thereof is Tgdped 
to the payment of the principal of or the interest on such bonds. (1977, 2nd 
Sess., c. 1198, s. 1.) 
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§ 159D-18. Bonds eligible for investment. 


Bonds issued by an authority under the provisions of this Chapter are hereby 
made securities in which all public officers and agencies of the State and all 
political subdivisions, all insurance companies, trust companies, banking asso- 
ciations, investment companies, executors, administrators, trustees and other 
fiduciaries may properly and legally invest funds, including capital in their 
control or belonging to them. (1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-19. Revenue refunding bonds. 


(a) The authority is hereby authorized to provide by resolution for the issu- 
ance of refunding bonds of the authority for the purpose of refunding any bonds 
then outstanding which shall have been issued under the provisions of this 
Chapter, including the payment of any redemption premium thereon and any 
interest accrued or to accrue to the date of redemption of such bonds, and, if 
deemed advisable by the authority, for either or both of the following addi- 
tional purposes: 

(1) Constructing improvements, additions, extensions or enlargements of 
the project or projects in connection with which the bonds to be 
refunded shall have been issued; and 

(2) Paying all or any part of the cost of any additional project or projects. 

The issuance of such bonds, the maturities and other details thereof, the 
rights of the holders thereof, and the rights, duties and obligations of the 
authority in respect to the same shall be governed by the provisions of this 
Chapter which relate to the issuance of bonds, insofar as such provisions may 
be appropriate therefor. 

The approvals required by G.S. 159D-7 and 159D-8 shall be obtained prior 
to the issuance of any refunding bonds; provided, however, that in the case 
where the refunding bonds of all or a portion of an issue are to be issued solely 
for the purpose of refunding outstanding bonds issued under this Chapter, the 
approval required by G.S. 159D-7 shall not be required as to the project 
financed with the bonds to be refunded. 

(b) Refunding bonds issued under this section may be sold or exchanged for 
outstanding bonds issued under this Chapter and, if sold, the proceeds thereof 
may be applied, in addition to any other authorized purposes, to the purchase, 
redemption or payment of such outstanding bonds. Refunding bonds may be 
issued, in the determination of the authority, at any time not more than five 
years prior to the date of maturity or maturities or the date selected for the 
redemption of the bonds being refunded thereby. Pending the application of the 
proceeds of such refunding bonds, with any other available funds, to the 
payment of the principal of and accrued interest and any redemption premium 
on the bonds being refunded, and, if so provided or permitted in the security 
document securing the same, to the payment of any interest on such refunding 
bonds, such proceeds may be invested in direct obligations of, or obligations the 
principal of and the interest on which are unconditionally guaranteed by, the 
United States of America which shall mature or which shall be subject to 
redemption by the holder thereof, at the option of such holder, not later than 
the respective dates when the proceeds, together with the interest accruing 
thereon will be required for the purposes intended. (1977, 2nd Sess., c. 1198, 
s. 1.) 


§ 159D-20. No power of eminent domain. 


The authority shall not have any right or power to acquire any property 
through the exercise of eminent domain or any proceedings in the nature of 
eminent domain. (1977, 2nd Sess., c. 1198, s. 1.) 
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§ 159D-21. Dissolution of the authority. 


Whenever the board of commissioners of the authority and the governing 
bodies of two-thirds of the counties which are then members of the authority 
shall by joint resolution determine that the purposes for which the authority 
was formed have been substantially fulfilled and that all bonds theretofore 
issued and all other obligations theretofore incurred by the authority have 
been fully paid or satisfied, such board of commissioners and governing bodies 
may declare the authority to be dissolved. On the effective date of such joint 
resolution, the title to all funds and other property owned by the authority at 
the time of such dissolution shall vest as provided in said joint resolution, and 
possession of such funds and other property shall forthwith be delivered as 
provided in said joint resolution. (1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-22. Annual reports; application of Article 3, 
Subchapter III of Chapter 159. 


The authority shall, promptly following the close of each calendar year, 
submit an annual report of its activities for the preceding year to the governing 
bodies of the counties which are then members of the authority. Each such 
report shall set forth a complete operating and financial statement covering the 
operations of the authority during such year. 


The provisions of Article 3, Subchapter III of Chapter 159 of the General 
Statutes of North Carolina entitled “The Local Government Budget and Fiscal 
Control Act” shall have no application to the authority. (1977, 2nd Sess., c. 
1198, s. 1.) 


§ 159D-23. Application of Article 9 of Chapter 25. 


The provisions of G.S. 25-9-104(e) and 25-9-302(6) to the contrary 
notwithstanding, the provisions of Article 9 of North Carolina Uniform Com- 
mercial Code, being G.S. 25-9-101 to 25-9-607, inclusive, shall apply [to] 
transactions under this Chapter 159D to the same extent the provisions of such 
Article 9 would apply were G.S. 25-9-104(e) and 25-9-302(b) hereby repealed. 
(1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-24. Officers not liable. 


No commissioner of any authority shall be subject to any personal liability 
or accountability by reason of his execution of any bonds or the issuance 
thereof. (1977, 2nd Sess., c. 1198, s. 1.) 


§ 159D-25. Additional method. 


The foregoing sections of this Chapter shall be deemed to provide an addi- 
tional and alternative method for the doing of the things authorized thereby 
and shall be regarded as supplemental and additional to powers conferred by 
other laws, and shall not be regarded as in derogation of any powers now 
existing; provided, however, that the issuance of bonds or refunding bonds 
under the provisions of this Chapter need not comply with the requirements of 
ni other law applicable to the issuance of bonds. (1977, 2nd Sess., c. 1198, s. 


88 


§ 159D-26 1981 CUMULATIVE SUPPLEMENT § 159D-27 


§ 159D-26. Liberal construction. 


This Chapter, being necessary for the prosperity and welfare of the State and 
its inhabitants, shall be liberally construed to effect the purposes hereof. (1977, 
2nd Sess., c. 1198, s. 1.) 


§ 159D-27. Inconsistent laws inapplicable. 


Insofar as the provisions of this Chapter are inconsistent with the provisions 
of any general, special or local laws, or parts thereof, the provisions of this 
Chapter shall be controlling. (1977, 2nd Sess., c. 1198, s. 1.) 
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Chapter 160. 


Municipal Corporations. 


SUBCHAPTER VIII. PARKING Sec. 
AUTHORITIES AND 160-485 to 160-489. [Repealed.] 
FACILITIES. 160-490 to 160-492. [Transferred. ] 
Article 38. 160-494 to 160-496. [Transferred. ] 
Parking Authorities. Article 38A. 
Sec. Public Transportation Authorities. 
160-475 to 160-484. [Transferred. ] 160-496.1 to 160-496.14. [Transferred. ] 


SUBCHAPTER VIII. PARKING AUTHORITIES AND 
FACILITIES. 


ARTICLE 38. 


Parking Authorities. 


§§ 160-475 to 160-484: Transferred to §§ 160A-550 to 160A-559 by Ses- 
sion Laws 1979, 2nd Sess., c. 1247, s. 44. 


§§ 160-485 to 160-489: Repealed by Session Laws 1971, c. 780, s. 19. 


Cross References. — As to notice of claims 
against local units of government, see 
§ 1-539.16. 


§§ 160-490 to 160-492: Transferred to §§ 160A-560 to 160A-562 by Ses- 
sion Laws 1979, 2nd Sess., c. 1247, s. 44. 


§§ 160-494 to 160-496: Transferred to §§ 160A-563 to 160A-565 by Ses- 
sion Laws 1979, 2nd Sess., c. 1247, s. 44. 


ARTICLE 38A. 


Public Transportation Authorities. 


§§ 160-496.1 to 160-496.14: Transferred to §§ 160A-575 to 160A-588 by 
Session Laws 1979, 2nd Sess., c. 1247, s. 45. 
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1981 CUMULATIVE SUPPLEMENT 


Chapter 160A. 


Cities and Towns. 


Article 1A. 
Municipal Board of Control. 
Sec. 
160A-9.2. Necessary findings by the Board. 
Article 3. 
Contracts. 


160A-17.1. Grants from other governments. 
160A-18. Certain deeds validated. 
160A-20. Purchase money security interests. 
Article 4A. 
Extension of Corporate Limits. 
Part 1. Extension by Referendum or Petition. 


160A-24. Procedure for adoption of ordinance 
extending limits; effect of adop- 
tion when no election required; 


public hearing and _ notice 
thereof. 

160A-28. Ballots; effect of majority vote for 
extension. 


160A-31. Annexation by petition. 


Part 2. Annexation by Cities 
of Less than 5,000. 


160A-37. Procedure for annexation. 

160A-38. Appeal. 

160A-44. Counties excepted from Part; Part 1 
continued for such counties. 


Part 3. Annexation by Cities 
of 5,000 or More. 


160A-49. Procedure for annexation. 
160A-50. Appeal. 


Part 4. Annexation of Noncon- 
tiguous Areas. 


160A-58.3. Annexed area subject to city taxes 
and debts. 
160A-58.7 to 160A-58.9. [Reserved.] 


Part 5. Property Tax Liability 
of Newly Annexed Territory. 


160A-58.10. Tax of newly annexed territory. 
Article 5. 


Form of Government. 
Part 1. General Provisions. 
160A-64. Compensation of mayor and council. 


Part 3. Organization and Procedures of the 
Council. 


160A-68. Organizational meeting of council. 
160A-69. Mayor to preside over council. 
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Sec. 

160A-70. Mayor pro tempore; disability of 
mayor. 

\60A-71. Regular and _ special meetings; 


recessed and adjourned meet- 
ings; procedure. 

160A-74. Quorum. 

160A-75. Voting. 

160A-77. Code of ordinances. 

160A-79. Pleading and proving city ordi- 
nances. 


Part 4. Modification of Form of Government. 


160A-102. Amendment by ordinance. 

160A-103. Referendum on charter amend- 
ments by ordinance. 

160A-104. Initiative petitions for 
amendments. 


Article 7. 


Administrative Offices. 


charter 


Part 3. Administration of Mayor-Council 
Cities. 
Council to provide for adminis- 
tration in mayor-council cities. 
Mayor and councilmen ineligible to 
serve or act as heads of depart- 
ments. 


160A-155. 


160A-158. 


Part 4. Personnel. 


Compensation. 

Retirement benefits. 

Personnel rules. 

Defense of employees and officers; 
payment of judgments. 

Privacy of employee personnel 
records. 


Article 8. 


Delegation and Exercise of 
the General Police Power. 


160A-162. 
160A-163. 
160A-164. 
160A-167. 


160A-168. 


160A-187. Possession or harboring of danger- 
ous animals. 

160A-188. Bird sanctuaries. 

160A-193. Abatement of public health nui- 
sances. 


Article 9. 
Taxation. 


160A-209. Property taxes. 

160A-210. [Repealed.] 

160A-211.1. Privilege license tax on low-level 
radioactive and _ hazardous 
wastes facilities. 

160A-213. Motor vehicle taxes. 


GENERAL STATUTES OF NORTH CAROLINA 


Article 10. 
Special Assessments. 
Sec. 
160A-216. Authority to make special as- 


sessments. 
160A-234. Assessments on property held by 
tenancy for life or years. 


Article 11. 
Eminent Domain. 


160A-240. [Repealed.] 

160A-240.1. Power to acquire property. 
160A-241 to 160A-261. [Repealed.] 
160A-263. [Repealed.] 


Article 12. 
Sale and Disposition of Property. 


160A-267. Private sale. 

160A-269. Negotiated offer, 
and upset bids. 

160A-272. Lease or rental of property. 

160A-272.1. Lease of utility or enterprise prop- 
erty. 

160A-274. Sale, lease, exchange and joint use 
of governmental property. 

160A-277. Sale of land to volunteer fire depart- 
ments and rescue squads; proce- 
dure. 

160A-278 to 160A-280. [Reserved.] 


Article 13. 


Law Enforcement. 


advertisement, 


160A-282. Auxiliary law-enforcement person- 


nel; workers’ compensation 
benefits. 

160A-283. Joint county and city auxiliary 
police. 


160A-288. Cooperation between law-enforce- 
ment agencies. 

160A-288.1. Assistance by State  law- 
enforcement officers; rules; cost. 

160A-288.2. Assistance to State 
law-enforcement agencies. 


Article 15. 
Streets, Traffic and Parking. 


160A-296. Establishment and _ control of 
streets; center and edge lines. 

160A-299. Procedure for permanently closing 
streets and alleys. 

160A-301. Parking. 

160A-304. Regulation of taxis. 


Article 16. 
Public Enterprises. 


Part 1. General Provisions. 


160A-311. Public enterprise defined. 
160A-312. Authority to operate public en- 
terprises. 
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Sec. 

160A-317. Power to require connections. 

160A-323. Load management and peak load 
pricing of electric power. 

160A-324 to 160A-330. [Reserved. | 


Article 17A. 
Cemetery Trustees. 


160A-349.3. Property vested. 

160A-349.7. Presentation of budget; details of 
budget; appropriation; payment 
to board. 

160A-349.11. Price of lands included in budget. 

160A-349.14. Exercise of powers subject to 
approval. 

160A-349.15. Termination. 


Article 19. 
Planning and Regulation of Development. 


Part 1. General Provisions. 


160A-360. Territorial jurisdiction. 

160A-361. Planning agency. 

160A-364. Procedure for adopting or amending 
ordinances under Article. 

160A-364.1. Statute of limitations. 


Part 2. Subdivision Regulation. 


160A-375. Penalties for transferring lots in 
unapproved subdivisions. 
160A-376. Definition. 


Part 3. Zoning. 


160A-381. Grant of power. 

160A-385. Changes. 

160A-387. Planning agency; zoning plan; certi- 
fication to city council. 

160A-388. Board of adjustment. 


Part 3A. Historic Districts. 


160A-395. Exercise of powers under this Part 
by counties as well as cities; des- 
ignation of historic districts. 

160A-395.1. Character of historic district 
defined. 

160A-396. Historic district commission. 

160A-397. Certificate of appropriateness 
required. 

160A-398. Certain changes not prohibited. 

160A-398.1. Applicability of Part. 

160A-399. Delay in demolition of buildings 
within historic district. 


Part 3B. Historic Properties Commissions. 


160A-399.1. 
160A-399.2. 


Legislative findings. 

Appointment or designation of 
historic properties commission. 

Powers of the properties commis- 
sion. 

Adoption of an ordinance; criteria 
for designation. 

Required procedures. 


160A-399.3. 
160A-399.4. 


160A-399.5. 


1981 CUMULATIVE SUPPLEMENT 


Sec. 

160A-399.6. Certificate 
required. 

160A-399.7. Certain changes not prohibited. 

160A-399.8. Authority to acquire historic 
properties. 

160A-399.9. Appropriations. 

160A-399.10. Ownership of property. 

160A-399.11. Part to apply to publicly owned 
buildings and structures. 

160A-399.12. Conflict with other laws. 

160A-399.13. Remedies. 


of appropriateness 


Part 5. Building Inspection. 


160A-411. Inspection department. 
160A-411.1. Qualifications of inspectors. 
160A-417. Permits. 

160A-429. Order to take corrective action. 


Part 6. Minimum Housing Standards. 
160A-445. Service of complaints and orders. 


Part 8. Miscellaneous Powers. 


160A-457. Acquisition and disposition of prop- 
erty for redevelopment. 

160A-457.1. Urban Development 
Grants. 

160A-458. Erosion and sedimentation control. 

169A-458.1. Floodway regulations. 

160A-459. [Reserved.] 


Article 20. 
Interlocal Cooperation. 


Action 


Part 1. Joint Exercise of Powers. 
160A-460. Definitions. 
160A-465. [Repealed.] 
Part 2. Regional Councils of Governments. 


160A-475. Specific powers of council. 


Article 21. 
Miscellaneous. 


160A-486. Estimates of population. 

160A-488. Museums and arts programs. 
160A-490. Photographic reproduction of rec- 
ords. 

160A-497. Senior citizens programs. 
160A-498, 160A-499. [Reserved.] 


Article 22. 
Urban Redevelopment Law. 


160A-503. Definitions. 
160A-511. Interest of members or employees. 
160A-515. Eminent domain. 
160A-516. Issuance of bonds. 
Article 23. 


Municipal Service Districts. 





160A-536. Purposes for which districts may be 
established. 
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Sec. 


160A-537. 
160A-538. 


Definition of service districts. 
Extension of service districts. 


160A-538.1. Reduction of service districts. 


160A-539. 
160A-544. 


Consolidation of service districts. 
Exclusion of personal property of 
public service corporations. 


160A-545 to 160A-549. [Reserved. ] 


160A-550. 
160A-551. 
160A-552. 
160A-553. 


160A-554. 
160A-555. 
160A-556. 
160A-557. 


160A-558. 
160A-559. 
160A-560. 


160A-561. 
160A-562. 
160A-563. 
160A-564. 
160A-565. 


Article 24. 
Parking Authorities. 


Short title. 

Definitions. 

Creation of authority. 
Appointment, removal, etc., of com- 


missioners; quorum; chair- 
man; vice-chairman, agents and 
employees. 

Duty of authority and commis- 
sioners. 

Interested commissioners or em- 
ployees. 


Purpose and powers of the author- 
ity. 

Conveyance of property by the city 
to the authority; acquisition of 
property by the city or by the 
authority. 

Contracts. 

Moneys of the authority. 

Bonds legal investments for public 
officers and fiduciaries. 

Exemptions from taxation. 

Tax contract by the State. 

Actions against the authority. 

Termination of authority. 

Inconsistent provisions in other acts 
superseded. 


160A-566 to 160A-574. [Reserved. ] 


Article 25. 


Public Transportation Authorities. 


160A-575. 
160A-576. 
160A-577. 
160A-578. 
160A-579. 
160A-580. 


160A-581. 
160A-582. 
160A-583. 
160A-584. 


160A-585. 


160A-586. 
160A-587. 


160A-588. 


Title. 

Definitions. 

Creation; membership. 

Purpose of the authority. 

General powers of the authority. 

Authority of Utilities Commission 
not affected. 

Territorial jurisdiction. 

Fiscal accountability. 

Funds. 

Effect on existing franchises and 
operations. 

Termination. 

Controlling provisions. 

Consolidation of public transporta- 
tion authority and parking 
authority. 

Joint provision of services. 


§ 160A-1 GENERAL STATUTES OF NORTH CAROLINA § 160A-9.2 


ARTICLE 1. 


Definitions and Statutory Construction. 


§ 160A-1. Application and meaning of terms. 


CASE NOTES 


Cited in In re University of N.C., 300 N.C. 
563, 268 S.E.2d 472 (1980). 


§ 160A-2. Effect upon prior laws. 


CASE NOTES 


Applied in Guilford County v. Boyan, 42 
N.C. App. 627, 257 S.E.2d 463 (1979). 


ARTICLE 1A. 
Municipal Board of Control. 


§ 160A-9.2. Necessary findings by the Board. 


The Board shall enter an order incorporating the area if, upon the informa- 
tion and evidence it receives, it finds: 

(1) That incorporation of the area is necessary or expedient and in the 
public interest. 

(2) That the area has a permanent resident population of at least 500 or 
a seasonal population of at least 1,000. 

(3) That the appraised value of property subject to taxation by the city will 
be sufficient to enable it to provide appropriate municipal services to 
its citizens. 

(4) That no portion of the area lies within one mile of the corporate limits 
of any other city having a population of 5,000 or more according to the 
most recent decennial census of population taken by order of Congress, 
or within three miles of the corporate limits of any other city havin 
a population of 10,000 or more according to the most recent decennia 
census of population taken by order of Congress, or within four miles 
of the corporate limits of any other city having a population of 25,000 
or more according to the most recent decennial census of population 
taken by order of Congress, or within five miles of the corporate limits 
of any other city having a population of 50,000 or more according to 
the most recent decennial census of population taken by order of 
Congress. 

(5) That at least sixty percent (60%) of the area within the proposed city 
is already developed for residential, commercial, industrial, institu- 
tional, or governmental uses, and that the remaining area is not 
psa from the developed area by natural barriers to urban 
growth. 

In making the findings required by this section, the Board may call upon the 
division of community planning of the Department of Natural Resources and 
Community Development for technical assistance. 
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§ 160A-11 1981 CUMULATIVE SUPPLEMENT § 160A-17.1 


If the area does not meet all of the criteria set out in this section, the Board 
may not incorporate it as a city. (1971, c. 896, s. 9; c. 921, s. 6; 1973, c. 426, s. 
5; c. 1262, s. 51; 1975, c. 664, s. 4; 1977, c. Tri shan 


Effect of Amendments. — The 1977 amend- Economic Resources” near the end of the second 
ment substituted “Natural Resources and Com- paragraph. 
munity Development” for “Natural and 


ARTICLE 2. 


General Corporate Powers. 





§ 160A-11. Corporate powers. 


Cross References. — As to authority of see §§ 153A-299.1 through 153A-299.6. 
counties, cities and towns to enter into Legal Periodicals. — For note on abroga- 
long-term contracts with private nersons, firms tion of contractual sovereign immunity, see 12 
or corporations for the disposal of solid waste, | Wake Forest L. Rev. 1082 (1976). 


CASE NOTES 


Cited in Carolina Action v. Pickard, 465 F. 
Supp. 576 (W.D.N.C. 1979). 


ARTICLE 38. 


Contracts. 


§ 160A-16. Contracts to be in writing; exception. 


Cross References. — As to authority of or corporations for the disposal of solid waste, 
counties, cities and towns to enter into see §§ 153A-299.1 through 153A-299.6. 
long-term contracts with private persons, firms 


§ 160A-17.1. Grants from other governments. 


The governing body of any city or county is hereby authorized to make 
contracts for and to accept grants-in-aid and loans from the federal and State 
governments and their agencies for constructing, expanding, maintaining, and 
operating any project or facility, or performing any function, which such city 
or county may be authorized by general law or local act to provide or perform. 

In order to exercise the authority granted by this section, the governing body 
of any city or county may: 

(1) Enter into and carry out contracts with the State or federal govern- 
ment or any agency or institution thereof under which such govern- 
ment, agency, or institution grants financial or other assistance to the 
city or county; 

(2) Accept such assistance or funds as may be granted or loaned by the 
State or federal government with or without such a contract; 

(3) Agree to and comply with any lawful and reasonable conditions which 
are imposed upon such grants or loans; 

(3a) Agree to and comply with minimum minority business enterprise 
participation requirements established by the federal government and 
its agencies in projects financed by federal grants-in-aid or loans, by 
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§ 160A-18 GENERAL STATUTES OF NORTH CAROLINA § 160A-21 


including such minimun requirements in the specifications for 
contracts to perform all or part of such projects and awarding bids 
pursuant to G.S. 143-129 and 143-131, if applicable, to the lowest 
responsible bidder or bidders meeting these and any other specifica- 
tions. 

(4) Make expenditures from any funds so granted. (1971, c. 896, s. 10; c. 
937, ss..1, 1.5; 1973, c. 426, 5. 8; 1981, c. 827.) 


Effect of Amendments. — The 1981 amend- 
ment added subdivision (3a). 


§ 160A-18. Certain deeds validated. 


(b1) All conveyances of any interest in real property by private sale, includ- 
ing conveyance in fee, made by the governing body of any county before Jan- 
uary 1, 1977 are hereby validated, ratified, and confirmed notwithstanding the 
fact that such conveyances were made by private sale, without advertisement, 
and not after notice and public outcry. 

(c) Nothing in this section shall affect any action or proceeding begun before 
January 1, 1977. (Ex. Sess. 1924, c. 95; 1951, c. 44; 1959, c. 487; 1971, c. 698, 
Bel 1977 er 11085 


Effect of Amendments. — The 1977 amend- Only Part of Section Set Out. — As the rest 
ment added subsection (bl) and substituted of the section was not changed by the amend- 
“January 1, 1977” for “January 1, 1972” at the ment, only subsections (bl) and (c) are set out. 
end of subsection (c). 


§ 160A-20. Purchase money security interests. 


Cities and counties are authorized to purchase real or personal property by 
installment contracts which create in the property purchased a security inter- 
est to secure payment of the purchase money. A contract entered into under 
this section is subject to the applicable provisions of Article 8 of Chapter 159 
of the General Statutes. No deficiency judgment may be rendered against any 
city or county in any action for breach of a contractual obligation authorized 
by this section, and the taxing power of a city or county is not and may not be 
pledged directly or indirectly to secure any moneys due to the seller. Any 
contract made or entered into by a city or county before June 1, 1979, which 
apye. have been valid hereunder is hereby validated, ratified and confirmed. 

1979, c. 743.) 


ARTICLE 4. 
Corporate Limits. 


Part 1. General Provisions. 


§ 160A-21. Existing boundaries. 


CASE NOTES 


Quoted in Jones v. Jeanette, 34 N.C. App. 
526, 239 S.E.2d 293 (1977). 
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§ 160A-24 1981 CUMULATIVE SUPPLEMENT § 160A-24 


ARTICLE 4A. 
Extension of Corporate Limits. 


Part 1. Extension by Referendum or Petition. 


§ 160A-24. Procedure for adoption of ordinance extending 
limits; effect of adoption when no election 
required; public hearing and notice thereof. 


After public notice has been given by publication once a week for four suc- 
cessive weeks in a newspaper in the county with a general circulation in the 
municipality, or if there be no such paper, by posting notice in five or more 
public places within the municipality, describing by metes and bounds the 
territory to be annexed, thus notifying the owner or owners of the property 
located in such territory, that a session of the municipal legislative body will 
meet for the purpose of considering the annexation of such territory to the 
municipality, the governing body of any municipality is authorized and 
empowered to adopt an ordinance extending its corporate limits by annexing 
thereto any contiguous tract or tracts of land not embraced within the corpo- 
rate limits of some other municipality. Provided, that it shall be essential and 
necessary to the validity of any ordinance extending the corporate limits of any 
municipality by annexation, pursuant to this section, to actually hold a public 
hearing pursuant to the notice herein required, and that a statement by or on 
behalf of the municipal governing body, of the purpose or reasons for the 
proposed extension of the corporate limits be made at the beginning of the 
public hearing, and that reasonable opportunity to be heard be given any who 
attend such public hearing with regard thereto. The public notice shall (1) fix 
the date, hour and place of the public hearing, and (ii) describe clearly the 
boundaries of the area under consideration. Then from and after the date of the 
adoption of such ordinance, unless an election is required as herein provided, 
the territory and its citizens and property shall be subject to all debts, laws, 
ordinances and regulations in force in said city or town and shall be entitled 
to the same privileges and benefits as other parts of said city or town. Real and 
personal property in the newly annexed territory on the January 1 immedi- 
ately preceding the beginning of the fiscal year in which the annexation 
becomes effective is subject to municipal taxes as provided in G.S. 160A-58.10. 
(1947, c. 725, s. 1; 1967, c. 929; 1973, c. 426, s. 74; 1975, c. 576, s. 1; 1977, c. 
517, s. 2.) 


Effect of Amendments. — The 1977 amend- 
ment substituted the present fifth sentence for 
the former fifth through eighth sentences, 
which pertained to the liability of a territory for 
municipal taxes for the fiscal year in which it 
was annexed. 

Session Laws 1977, c. 517, s. 10, provides: “If 
an annexation became or becomes effective 
after December 31, 1975, and before July 1, 
1977, and newly annexed property was or is 
taxed under the procedures of G.S. 160A-24, 
G.S. 160A-31(e), GS. 160A-37(f), GS. 
160A-49(f), or G.S. 160A-58.3, as those sections 
read immediately before the effective date of 


o7 


Chapter 576 of the 1975 Session Laws, that 
method of taxation is hereby validated. No per- 
son may be held liable under G.S. 105-380 or 
any other statute because those procedures 
were followed rather than the procedures estab- 
lished by Chapter 576 of the 1975 Session 
Laws.” 

Session Laws 1977, c. 517, s. 11, provides: 
“This act becomes effective upon ratification. 
However, any annexation already adopted on or 
before July 3, 1977, may be implemented under 
the provisions of Chapter 576 of the 1975 Ses- 
sion Laws.” 


§ 160A-25 GENERAL STATUTES OF NORTH CAROLINA § 160A-28 © 


CASE NOTES 
Notice Provisions Constitutional. — 1, 269 S.E.2d 142 (1980). 
Notice by publication of a public hearing pur- Adequate Notice to Property Owners 
suant to this section does not provide Affected by Annexation. — Publication of 


inadequate notice to the parties affected by the notice of a public hearing on annexation in a 
annexation in violation of their right to due newspaper pursuant to this section provides 
process, since the General Assembly, under adequate notice to property owners affected by 
Art. VII, § 1, of the North Carolina Constitu- the annexation and does not violate their right 
tion, may annex land without notice to anyone. to due process. Texfi Indus., Inc. v. City of 
Texfi Indus., Inc. v. City of Fayetteville,44.N.C. Fayetteville, 301 N.C. 1, 269 S.E.2d 142 (1980). 
App. 268, 261 S.E.2d 21 (1979), affd, 301 N.C. 


§ 160A-25. Referendum on question of extension. 


Local Modification. — Pamlico County: 
1977, c. 478, s. 2. 


CASE NOTES 


A corporation has not been denied equal A corporation is not denied equal protection 
protection of the laws because corporations _ of the laws because resident voters but not cor- 
have no right to vote as “qualified resident porations are given the right to vote in an 
voters” in a referendum on the question of annexation referendum held pursuant to this 
municipal extension held pursuant to this sec- section. Texfi Indus., Inc. v. City of 
tion. Texfi Indus., Inc. v. City of Fayetteville,44 Fayetteville, 301 N.C. 1, 269S.E.2d 142 (1980). 
N.C. App. 268, 261 S.E.2d 21 (1979), affd, 301 Cited in Armento v. City of Fayetteville, 32 
N.C. 1, 269 S.E.2d 142 (1980). N.C. App. 256, 231 S.E.2d 689 (1977). 


§ 160A-28. Ballots; effect of majority vote for extension. 


At such election those qualified voters who present themselves to the elec- 
tion officials at the respective voting places shall be furnished with ballots 
upon which shall be written or printed the words “For Extension” and “Against 
Extension.” If at such election a majority of the votes cast from the area 
proposed for annexation shall be “For Extension,” and, in the event an election 
is held in the municipality, the majority of the votes cast in the municipality 
shall also be “For Extension,” then from and after the date of the declaration 
of the result of such election the territory and its citizens and property shall 
be subject to all the debts, laws, ordinances, and regulations in force in said city 
or town and shall be entitled to the same privileges and benefits as other parts 
of said city or town. Real and personal property in the newly annexed territory 
on the January 1 immediately preceding the begining of the fiscal year in 
which the annexation becomes effective is subject to municipal taxes as pro- 
vided in G.S. 160A-58.10. (1947, c. 725, s. 5; 1973, c. 426, s. 74; 1977, c. 517, 
s. 3.) 


Effect of Amendments. — The 1977 amend- __ shall be subject to city taxes levied for the fiscal 
ment rewrote the third sentence, which year following the date of annexation.” 
formerly read “The newly elected territory 


98 


§ 160A-31 1981 CUMULATIVE SUPPLEMENT § 160A-31 


§ 160A-31. Annexation by petition. 


(e) From and after the effective date of the annexation ordinance, the terri- 
tory and its citizens and property shall be subject to all debts, laws, ordinances 
and regulations in force in such municipality and shall be entitled to the same 
privileges and benefits as other parts of such municipality. Real and personal 
property in the newly annexed territory on the January 1 immediately 
preceding the beginning of the fiscal year in which the annexation becomes 
effective is subject to municipal taxes as provided in G.S. 160A-58.10. If the 
effective date of annexation falls between June 1 and June 30, and the effective 
date of the privilege license tax ordinance of the annexing municipality is June 
1, then businesses in the area to be annexed shall be liable for taxes imposed 


in such ordinance from and after the effective date of annexation. 


(1977, c. 517, s. 4.) 


Effect of Amendments. — The 1977 amend- 
ment, in subsection (e), substituted the present 
second sentence for the former second through 
sixth sentences, which pertained to the liability 
of a territory for municipal taxes for the fiscal 
year in which it was annexed. 

Session Laws 1977, c. 517, s. 10, provides: “If 
an annexation became or becomes effective 
after December 31, 1975, and before July 1, 
1977, and newly annexed property was or is 
taxed under the procedures of G.S. 160A-24, 
G.S. 160A-3l(e), GS. 160A-37(f, GS. 
160A-49(f), or G.S. 160A-58.3, as those sections 
read immediately before the effective date of 
Chapter 576 of the 1975 Session Laws, that 


method of taxation is hereby validated. No per- 
son may be held liable under G.S. 105-380 or 
any other statute because those procedures 
were followed rather than the procedures estab- 
lished by Chapter 576 of the 1975 Session 
Laws.” 

Session Laws 1977, c. 517, s. 11, provides: 
“This act becomes effective upon ratification. 
However, any annexation already adopted on or 
before July 3, 1977, may be implemented under 
the provisions of Chapter 576 of the 1975 Ses- 
sion Laws.” 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only subsection (e) is set out. 


CASE NOTES 


Sections 160A-37(e), 160A-49(e), and this 
section are in pari materia. Conover v. 
Newton, 297 N.C. 506, 256 S.E.2d 216 (1979). 

No Authorization to Annex Part of Area 
Described. — If the General Assembly had 
intended to authorize cities proceeding pur- 
suant to a petition for voluntary annexation to 
annex merely a part of the area described in the 
petition, it would have so provided as it has 
explicitly done in §§ 160A-37(e) and 
160A-49(e). The absence of such statutory 
authorization, in light of the explicit provisions 
for it in the involuntary annexation statutes, is 
cogent evidence that the General Assembly 
intended a petition for voluntary annexation to 
stand or fall as a unity. Conover v. Newton, 297 
N.C. 506, 256 S.E.2d 216 (1979). 

Withdrawal from Petition. — Property 
owners who have signed a voluntary annex- 
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ation petition have the right to withdraw from 
the petition at any time up until the governing 
municipal body has taken action upon the peti- 
tion by annexing the area described in the peti- 
tion. Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 

Effect of Withdrawal. — Where six owners 
of real property located within the area de- 
scribed in a voluntary annexation petition 
validly withdrew their signatures from the 
petition before the annexation ordinance was 
passed, the city governing body was without 
jurisdiction to take any further action on the 
petition as submitted, and the entire ordinance 
purporting to annex all the area described in 
the petition was void. Conover v. Newton, 297 
N.C. 506, 256 S.E.2d 216 (1979). 

Applied in Texfi Indus., Inc. v. City of 
Fayetteville, 301 N.C. 1, 269 S.E.2d 142 (1980). 


§ 160A-33 


GENERAL STATUTES OF NORTH CAROLINA 


§ 160A-36 


Part 2. Annexation by Cities of Less than 5,000. 
§ 160A-33. Declaration of policy. 


CASE NOTES 


Burden of Showing Noncompliance. — In 
an annexation proceeding under this Part, the 
record of the proceedings must show prima facie 
complete and substantial compliance with the 
applicable provisions of the statutes, and the 
burden is upon petitioners requesting review of 
the annexation proceedings to show by com- 
petent evidence failure on the part of the 
municipality to comply with the statutory 
requirements as a matter of fact, or irregularity 
in proceedings which materially prejudice the 
substantive rights of petitioners. Conover v. 
Newton, 297 N.C. 506, 256 S.E.2d 216 (1979). 

Contiguity is an essential component of 
the traditional concept of a municipal corpora- 
tion, which is envisioned as a governmental 


unit capable of providing essential govern- 
mental services to residents within compact 
borders on a scale adequate to insure “the pro- 
tection of health, safety, and welfare in areas 
being intensively used for residential, commer- 
cial, industrial, and government purposes or in 
areas undergoing such development.” Imposi- 
tion of the contiguity requirement is one means 
of insuring that the annexation process 
remains consistent with principles of “sound 
urban development.” Hawks v. Town of 
Valdese, 299 N.C. 1, 261 S.E.2d 90 (1980). 

Applied in In re Annexation Ordinance, 44 
N.C. App. 274, 261 S.E.2d 39 (1979). 

Stated in Texfi Indus., Inc. v. City of 
Fayetteville, 301 N.C. 1, 269 S.E.2d 142 (1980). 


§ 160A-35. Prerequisites to annexation; ability to serve; 


report and plans. 


CASE NOTES 


The fact that the metes and bounds 
description in a resolution of intent to 
annex failed to close because one small piece 
of property owned by a person who did not join 
the petition for review was not included within 
the resolution of intent, was not fatal to the 
validity of the annexation ordinance where the 
resolution of intent and the published notice of 
public hearing made full reference to a map, 


filed in the office of the clerk of the city, and 
available for public inspection of the area 
proposed to be annexed, and this map and a 
map published in the newspaper notice of the 
public hearing showed all the _ property 
proposed to be annexed. Conover v. Newton, 
297 N.C. 506, 256 S.E.2d 216 (1979). 

Cited in Hawks v. Town of Valdese, 299 N.C. 
1, 261 S.E.2d 90 (1980). 


§ 160A-36. Character of area to be annexed. 


CASE NOTES 


Territory which is contiguous solely to 
the “satellite corporate limits” fails to satisfy 
the requirement of subdivision (b)(1) of this sec- 
tion that the area to be annexed in an involun- 
tary annexation proceeding be contiguous or 
adjacent to the municipal boundaries of the city 
which seeks annexation. Territory contiguous 
solely to “satellite corporate limits” is not eligi- 
ble for annexation until such “satellite corpo- 
rate limits” become “a part of the primary 
corporate limits.” This occurs in accord with 
§ 160A-58.6 when, through annexation of 


intervening territory, the boundaries of the 
satellite area and those of the primary town 
area touch. Hawks v. Town of Valdese, 299 N.C. 
1, 261 S.E.2d 90 (1980). 


If a town wishes to annex involuntarily two 
unannexed areas on either side of the satellite 
area, it must first annex the area which abuts 
directly on both the primary corporate limits 
and the satellite corporate limits. Only after 
this intervening territory has been successfully 
annexed is the area which presently abuts 
solely on satellite corporate limits eligible for 
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§ 160A-37 


annexation. Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 

Application of Subsection (c). — The use 
and subdivision tests prescribed by subsection 
(c) of this section yield accurate results only if 
applied to a land area which encompasses only 
unannexed territory. This is so because these 
tests require a determination of the percentage 
of lots being used for “urban purposes” and the 
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§ 160A-37 


percentage of “total acreage” subdivided into 
lots of five acres or less. Such percentage figures 
will be skewed and inaccurate if not based on 
data from all the acreage and lots encompassed 
by the land area under consideration. Hawks v. 
Town of Valdese, 299 N.C. 1, 261 S.E.2d 90 
(1980). 

Cited in In re Annexation Ordinance, 300 
N.C. 337, 266 S.E.2d 661 (1980). 


§ 160A-37. Procedure for annexation. 


(f) Effect of Annexation Ordinance. — From and after the effective date of 
the annexation ordinance, the territory and its citizens and property shall be 
subject to all debts, laws, ordinances and regulations in force in such munic- 
ipality and shall be entitled to the same privileges and benefits as other parts 
of such municipality. Real and personal property in the newly annexed terri- 
tory on the January 1 immediately preceding the beginning of the fiscal year 
in which the annexation becomes effective is subject to municipal taxes as 
provided in G.S. 160A-58.10. If the effective date of annexation falls between 
June 1 and June 30, and the effective date of the privilege license tax ordinance 
of the annexing municipality is June 1, then businesses in the area to be 
annexed shall be liable for taxes imposed in such ordinance from and after the 


effective date of annexation. 
ih CRF eps 


Effect of Amendments. — The 1977 amend- 
ment, in subsection (f), substituted the present 
second sentence for the former second through 
fifth sentences, which pertained to the liability 
of a territory for municipal taxes for the fiscal 
year in which it was annexed. 

Session Laws 1977, c. 517, s. 10, provides: “If 
an annexation became or becomes effective 
after December 31, 1975, and before July 1, 
1977, and newly annexed property was or is 
taxed under the procedures of G.S. 160A-24, 
G.S. 160A-3l(e), GS. 160A-37(), GS. 
160A-49(f), or G.S. 160A-58.3, as those sections 
read immediately before the effective date of 
Chapter 576 of the 1975 Session Laws, that 


method of taxation is hereby validated. No per- 
son may be held liable under G.S. 105-380 or 
any other statute because those procedures 
were followed rather than the procedures estab- 
lished by Chapter 576 of the 1975 Session 
Laws.” 

Session Laws 1977, c. 517, s. 11, provides: 
“This act becomes effective upon ratification. 
However, any annexation already adopted on or 
before July 3, 1977, may be implemented under 
the provisions of Chapter 576 of the 1975 Ses- 
sion Laws.” 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only subsection (f) is set out. 


CASE NOTES 


Sections 160A-49(e), 160A-31(d), and sub- 
section (e) of this section are in pari 
materia. Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 


Subsection (e) contains no provision, 
etc. — 

There is no requirement in subsection (e) that 
a second public hearing be held on the report as 
amended. Conover v. Newton, 297 N.C. 506, 
256 S.E.2d 216 (1979). 

Nor a Provision as to Duration of Public 
Inspection. — There is no requirement in sub- 
section (e) that the amended report be available 
for public inspection for any particular amount 
of time before final action is taken on the 
annexation proposal. Conover v. Newton, 297 


N.C. 506, 256 S.E.2d 216 (1979). 

The fact that the metes and bounds 
description in a resolution of intent to 
annex failed to close because one small piece 
of property owned by a person who did not join 
the petition for review was not included within 
the resolution of intent, was not fatal to the 
validity of the annexation ordinance where the 
resolution of intent and the published notice of 
public hearing made full reference to a map, 
filed in the office of the clerk of the city, and 
available for public inspection of the area 
proposed to be annexed, and this map and a 
map published in the newspaper notice of the 
public hearing showed all the property 
proposed to be annexed. Conover v. Newton, 
297 N.C. 506, 256 S.E.2d 216 (1979). 
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§ 160A-38 GENERAL STATUTES OF NORTH CAROLINA § 160A-41 — 
Applied in Hawks v. Town of Valdese, 299 


N.C. 1, 261 S.E.2d 90 (1980). 


§ 160A-38. Appeal. 


(h) Any party to the review proceedings, including the municipality, may 
appeal to the Court of Appeals from the final judgment of the superior court 
under rules of procedure applicable in other civil cases. The appealing party 
may apply to the superior court for a stay in its final determination, or a stay 
of the annexation ordinance, whichever shall be appropriate, pending the 
outcome of the appeal to the Court of Appeals; provided, that the superior court 
may, with the agreement of the municipality, permit annexation to be effective 
with respect to any part of the area concerning which no appeal is being made 
and which can be incorporated into the city without regard to any part of the 
area concerning which an appeal is being made. 

(i) If part or all of the area annexed under the terms of an annexation 
ordinance is the subject of an appeal to the superior court, Court of Appeals or 
Supreme Court on the effective date of the ordinance, then the ordinance shall 
be deemed amended to make the effective date with respect to such area the 
date of the final judgment of the superior court, Court of Appeals or Supreme 
Court, whichever is appropriate, or the date the municipal governing board 
completes action to make the ordinance conform to the court’s instructions in 
the event of remand. (1959, c. 101, s. 6; 1973, c. 426, s. 74; 1977, c. 148, ss. 6, 
fe) 


Effect of Amendments. — The 1977 amend- 
ment substituted “Court of Appeals” for 
“Supreme Court” in two places in subsection (h) 
and substituted “superior court, Court of 
Appeals or Supreme Court” for “superior or 


Supreme Court” in two places in subsection (i). 
Only Part of Section Set Out. — As the rest 

of the section was not changed by the amend- 

ment, only subsections (h) and (i) are set out. 


CASE NOTES 


Appeal under Subsection (h) and 
§ 160A-50 Distinguished. — Subsection (h) of 
this section provides for appeal to the Court of 
Appeals in cases involving less than 5,000 peo- 
ple and § 160A-50(h) provides for appeal to the 
Supreme Court in cases involving 5,000 or more 
people. In re Annexation Ordinance, 300 N.C. 
337, 266 S.E.2d 661 (1980). 

Scope of Superior Court Review. — The 
superior court’s review, pursuant to this sec- 
tion, of an involuntary annexation proceeding 
is limited in scope to the following: (1) Did the 
municipality comply with the statutory proce- 


§ 160A-41. Definitions. 


dures? (2) If not, will petitioners “suffer 
material injury” by reason of the municipality’s 
failure to comply? (3) Does the character of the 
area specified for annexation meet the require- 
ments of § 160A-36 as applied to petitioners’ 
property? Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 

Stated in Humphries v. City of Jacksonville, 
300 N.C. 186, 265 S.E.2d 189 (1980). 

Cited in Hawks v. Town of Valdese, 299 N.C. 
1, 261 S.E.2d 90 (1980). 

Applied in Taylor v. City of Raleigh, 290 
N.C. 608, 227 S.E.2d 576 (1976). 


CASE NOTES 


Territory which is contiguous solely to 
“satellite corporate limits” is not a 
“contiguous area” as that term is defined in 


subdivision (1). Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 
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§ 160A-44 


1981 CUMULATIVE SUPPLEMENT 


§ 160A-45 


§ 160A-44. Counties excepted from Part; Part 1 continued 


for such counties. 


The provisions of this Part shall not apply to the following counties: 


Alleghany, Edgecombe, 
Nashville, Spring Hope, 


Halifax, Iredell, Nash, except for the towns of 
Castalia and Middlesex, Pender, Perquimans and 


Person, provided the provisions of this Part shall apply to the towns of 


Whitakers, Sharpsburg, 


and Battleboro in Edgecombe and Nash Counties. 


This Part shall not apply to the town of King in Stokes County, nor to the town 
of Pilot Mountain in Surry County. No territory located in Brunswick County 
may be annexed under the provisions of this Part. No territory in Pamlico 
County may be annexed under the provisions of this Part by any town or city 
with a population of 1,000 or less according to the most recent federal decennial 


census. 


Notwithstanding any other provisions of this Part, Part 1 of Article 36 of 
Chapter 160 [Part 1 of Article 4A of Chapter 160A] of the General Statutes of 
North Carolina and specifically G.S. 160A-31 as the same may be rewritten or 
amended, shall remain in full force and effect as to the counties herein named. 
(1959, c. 101, s. 12; 1961, c. 1081; 1965, cc. 782, 875; 1967, c. 156, s. 1; 1969, 
c. 438, s. 1; c. 1232; 1971, c. 28; 1973, c. 426, s. 74; 1975, c. 290, s. 1; 1977, c. 


Pio. 1c. 415.8. 1,4) 


Effect of Amendments. — The first 1977 
amendment deleted, at the end of the third sen- 
tence of the first paragraph, “by any city with 
a population, according to the most recent 
federal census, of less than 2,000.” 

The second 1977 amendment added the third 
sentence of the first paragraph. 


Session Laws 1977, c. 27, s. 2, provides: “This 
act shall become effective upon ratification, but 
it shall not affect annexations presently in 
progress.” The act was ratified Feb. 24, 1977. 


Part 3. Annexation by Cities of 5,000 or More. 
§ 160A-45. Declaration of policy. 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


CASE NOTES 


Annexation Procedure Constitutional. — 
The procedure for annexation by cities of 5,000 
or more, §§ 160A-45 through 160A-56, does not 
violate N.C. Const., Art. I, § 25 because it does 
not provide for trial by jury on issues of fact. 
Moody v. Town of Carrboro, 301 N.C. 318, 271 
S.E.2d 265 (1980). 

The procedure for annexation by cities of 
5,000 or more does not authorize a taking of 
private property without just compensation in 
violation of the due process clause of the Fifth 
Amendment of the United States Constitution 
or the law of the land provision of N.C. Const., 
Art. I, § 19 on the alleged ground that peti- 
tioner will pay a substantial sum in ad valorem 
taxes to the annexing town without receiving 
any substantial benefits or major services he 


does not already receive, since petitioner may 
petition for a writ of mandamus pursuant to 
§ 160A-49(h) if he discovers he is not receiving 
services other residents are receiving within 12 
to 15 months from the effective date of the 
annexation, and the annexation procedure thus 
provides adequate due process safeguards to 
assure that citizens in the annexed area get 
municipal services on a nondiscriminatory 
basis. Moody v. Town of Carrboro, 301 N.C. 318, 
271 S.E.2d 265 (1980). 

The provisions of this section are merely 
statements of policy. No procedural steps, 
substantive rights, or annexation requirements 
are contained in that statute. Humphries v. 
City of Jacksonville, 300 N.C. 186, 265 S.E.2d 
189 (1980). 
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The policies enumerated under this section 
are aids for statutory interpretation when other 
sections of part 3 of this chapter are in need of 
clarification, definition, and interpretation. 
Humphries v. City of Jacksonville, 300 N.C. 
186, 265 S.E.2d 189 (1980). 

Statement of Policy Objectives. — A 
statement in an annexation plan report that the 
annexation is designed to promote sound urban 
development and assure adequate provision of 
government services is a sufficient statement of 
the policy objectives to be met by the annex- 
ation to comply with this section. Moody v. 
Town of Carrboro, 301 N.C. 318, 271 S.E.2d 265 
(1980). 

Compliance Condition Precedent to 
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§ 160A-47 


Annexation. — Prima facie complete and sub- 
stantial compliance with this Part is a condi- 
tion precedent to annexation of territory by a 
municipality. In re Ordinance of Annexation 
No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978). 

Applied in In re Annexation Ordinance, 44 
N.C. App. 274, 261 S.E.2d 39 (1979); Food Town 
Stores, Inc. v. City of Salisbury, 300 N.C. 21, 
265 S.E.2d 123 (1980). 

Stated in In re Annexation Ordinance, 300 
N.C. 337, 266 S.E.2d 661 (1980); Texfi Indus., 
Inc. v. City of Fayetteville, 301 N.C. 1, 269 
S.E.2d 142 (1980). 

Cited in Kritzer v. Town of Southern Pines, 
33 N.C. App. 152, 234 S.E.2d 648 (1977). 


§ 160A-47. Prerequisites to annexation; ability to serve; 


report and plans. 


CASE NOTES 


City Need Not Duplicate Available Ser- 
vices. — There is no requirement that a 
municipality duplicate services, in an area to be 
annexed, which are already available in the 
area. In re Ordinance of Annexation No. 
1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978); In re 
Annexation Ordinance, 300 N.C. 337, 266 
S.E.2d 661 (1980). 


Annexing City Has 12-15 Months to 
Implement Extension of Services. — It 
would appear from a reading of § 160A-49(h) 
that a city annexing territory has one year — 
possibly 15 months — to implement its plan for 
extending services to an annexed area. In re 
Ordinance of Annexation No. 1977-4, 296 N.C. 
1, 249 S.E.2d 698 (1978); In re Annexation 
Ordinance, 300 N.C. 337, 266 S.E.2d 661 (1980). 


Therefore, Funds Need Not Be Immedi- 
ately Budgeted. — Since subdivision (3) of this 
section requires only that the annexing city file 
a statement showing how it will provide and 
finance municipal services to the annexed area, 
and since there is no requirement that avail- 
able services be duplicated, the City of 
Goldsboro, in annexing a federal air force base, 
was not required to have funds budgeted at the 
time of trial to provide municipal services to the 
base in the event the federal government 
ceased providing those services, where the plan 
of annexation was based upon sound estimates 
of anticipated expenditures and revenues. In re 
Ordinance of Annexation No. 1977-4, 296 N.C. 
1, 249 S.E.2d 698 (1978). 


In its annexation report the city must 
include a statement setting forth the plans of 
the municipality for extending certain enumer- 


ated municipal services to the area to be 
annexed on the date of annexation on substan- 
tially the same basis and in the same manner as 
such services are provided within the rest of the 
municipality prior to annexation. Food Town 
Stores, Inc. v. City of Salisbury, 300 N.C. 21, 
265 S.E.2d 123 (1980). 


Sufficiency of Maps. — Maps prepared by a 
town as part of its revised annexation plan 
report substantially complied with subdivision 
(1) of this section, although the eastern bound- 
ary and approximately one-fifth of the town 
area were omitted and the map showing the 
general land use pattern contained several 
blank areas representing vacant lots which did 
not appear as a category on the legend of the 
maps, where both the entire area contiguous to 
the area to be annexed and that area itself were 
included on the map. Moody v. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980). 

Specificity Concerning Street Mainte- 
nance. — A revised annexation plan report 
was sufficiently specific with respect to 
extension of street maintenance services where 
it detailed what services were provided in the 
annexing town and stated that all such services 
would be provided in the annexed area, and was 
not deficient in failing to provide for the 
extension of water and sewer lines where this 
was not a service provided by the town to 
anyone but was a duty vested with an indepen- 
dent water authority. Moody v. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980). 

Applied in Kritzer v. Town of Southern 
Pines, 33 N.C. App. 152, 234 S.E.2d 648 (1977); 
In re Annexation Ordinance, 44 N.C. App. 274, 
261 S.E.2d 39 (1979). 
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Quoted in Humphries v. City of 
Jacksonville, 300 N.C. 186, 265 S.E.2d 189 
(1980). 
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§ 160A-48 


Cited in Armento v. City of Fayetteville, 32 
N.C. App. 256, 231 S.E.2d 689 (1977). 


§ 160A-48. Character of area to be annexed. 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


CASE NOTES 


Ripeness for Annexation. — The question 
whether the area is ripe for annexation should 
be addressed under the statutory criteria set up 
in this section. Moody v. Town of Carrboro, 301 
N.C. 318, 271 S.E.2d 265 (1980). 


Tests as to Urban Development, etc. — 


The tests to determine whether an area is 
developed for urban purposes must be applied to 
the annexation area as a whole. In re Ordinance 
of Annexation No. 1977-4, 296 N.C. 1, 249 
S.E.2d 698 (1978). 


The urban area that a city seeks to qualify for 
annexation under one of the urban purposes 
tests set forth in subdivision (c)(1)-(3) of this 
section must be considered as a whole; i.e., as 
one area and may not be divided into subareas 
or study areas. In re Annexation Ordinance, 
300 N.C. 337, 266 S.E.2d 661 (1980). 


But Annexation of Intervening 
Undeveloped Land Not Precluded. — The 
requirement that the urban area that a city 
seeks to qualify for annexation be considered as 
a whole does not preclude annexation of 
intervening undeveloped land pursuant to sub- 
section (d) of this section. In re Annexation 
Ordinance, 300 N.C. 337, 266 S.E.2d 661 (1980). 

However, the entire area to be annexed 
must meet the requirements of subsection 
(b) of this section. In re Annexation Ordinance, 
300 N.C. 337, 266 S.E.2d 661 (1980). 


Cities with 5,000 or more people may annex 
an outlying urban area pursuant to subsection 
(c) of this section and the intervening 
undeveloped lands pursuant to subsection (d) so 
long as the entire area meets the requirements 
of subsection (b). In re Annexation Ordinance, 
300 N.C. 337, 266 S.E.2d 661 (1980). 

Counting “Total Resident 
tion”. — 

A person is properly counted as a member of 
the “total resident population” under this sec- 
tion if such person would have been counted as 
an inhabitant of the proposed area of annex- 
ation under rules governing the last preceding 
decennial census. In re Ordinance of Annex- 
ation No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 
(1978). 


Popula- 


Finding of Domicile Not Required. — 

The annexing unit is not required to make a 
finding that a person is actually domiciled 
within the proposed area of annexation before 
counting that person for the purpose of making 
the population estimate required by this sec- 
tion. In re Ordinance of Annexation No. 1977-4, 
296 N.C. 1, 249 S.E.2d 698 (1978). 

Military Personnel Properly Counted in 
Estimating Annexed Population. — In an 
annexation proceeding the military personnel 
on an air force base in the area to be annexed 
were properly counted in determining the popu- 
lation estimate required by this section since in 
accordance with census practice dating back to 
1790 persons enumerated in the 1970 census 
who lived on military bases as members of the 
armed forces were counted as residents of the 
states, counties, and minor civil divisions in 
which their installations were located. In re 
Ordinance of Annexation No. 1977-4, 296 N.C. 
1, 249 S.E.2d 698 (1978). 

“Institutional” refers to an urban use of 
land which directly advances the goals or 
objects of the organization making use of the 
land, and such a definition comports not only 
with the ordinary meaning of the word but also 
with the legislative policy of encouraging 
“sound urban development” by permitting 
annexation only of land which is “developed for 
urban purposes.” Food Town Stores, Inc. v. City 
of Salisbury, 300 N.C. 21, 265 S.E.2d 123 
(1980). 

Applicability of Error Margins of 
§ 160A-54 to Calculations under Subsec- 
tion (c). — The five percent error margins 
allowed in subdivisions (2) and (3) of § 160A-54 
apply exclusively to calculations made by the 
municipality for purposes of establishing com- 
pliance with the population and subdivision 
tests contained within the alternative stan- 
dards prescribed by subsection (c) of this sec- 
tion. Food Town Stores, Inc. v. City of 
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980). 

The language of § 160A-54 is free from 
ambiguity and represents a legislative deter- 
mination that margins of error should be 
allowed with respect to the calculations made 
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by a municipality to establish compliance with 
the population and subdivision tests of subsec- 
tion (c) of this section but not with respect to the 
calculations made to establish compliance with 
the use test of subsection (c). Food Town Stores, 
Inc. v. City of Salisbury, 300 N.C. 21, 265 
S.E.2d 123 (1980). 

The five percent margins of error set out in 
§ 160A-54 do not apply to figures submitted by 
a municipality indicating compliance with the 
use test of subsection (c) of this section. Food 
Town Stores, Inc. v. City of Salisbury, 300 N.C. 
21, 265 S.E.2d 123 (1980). 

A federal air force base was subject to 
annexation by the City of Goldsboro where the 
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annexation was not for the sole purpose of 
generating revenue, and it did not interfere 
with federal jurisdiction. In re Ordinance of 
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d 
698 (1978). 

The annexation of a federal air force base 
by the City of Goldsboro did not create 
unconstitutional tax classes. In re Ordinance 
of Annexation No. 1977-4, 296 N.C. 1, 249 
S.E.2d 698 (1978). 

Cited in Armento v. City of Fayetteville, 32 
N.C. App. 256, 231 S.E.2d 689 (1977); Hawks v. 
Town of Valdese, 299 N.C. 1, 261 S.E.2d 90 
(1980); Humphries v. City of Jacksonville, 300 
N.C. 186, 265 S.E.2d 189 (1980). 


§ 160A-49. Procedure for annexation. 


(f) Effect of Annexation Ordinance. — From and after the effective date of 
the annexation ordinance, the territory and its citizens and property shall be 
subject to all debts, laws, ordinances and regulations in force in such munic- 
ipality and shall be entitled to the same privileges and benefits as other parts 
of such municipality. Real and personal property in the newly annexed terri- 
tory on the January 1 immediately preceding the beginning of the fiscal year 
in which the annexation becomes effective is subject to municipal taxes as 
provided in G.S. 160A-58.10. Provided that annexed property which is a part 
of a sanitary district, which has installed water and sewer lines, paid for by the 
residents of said district, shall not be subject to that part of the municipal taxes 
levied for debt service for the first five years after the effective date of annex- 
ation. If this proviso should be declared by a court of competent jurisdiction to 
be in violation of any provision of the federal or State Constitution, the same 
shall not affect the remaining provisions of this Part. If the effective date of 
annexation falls between June 1 and June 30, and the effective date of the 
privilege license tax ordinance of the annexing municipality is June 1, then 
businesses in the area to be annexed shall be liable for taxes imposed in such 


ordinances from and after the effective date of annexation. 


(1977, c. 517, s. 6.) 


Local Modification. — City of Raleigh: 
1977,.c..301-. 

Effect of Amendments. — 1977 amend- 
ment, in subsection (f), substituted the present 
second sentence for the former second through 
fifth sentences, which pertained to the liability 
of a territory for municipal taxes for the fiscal 
year in which it was annexed, and deleted the 
former eighth sentence, which provided for the 
municipality’s obtaining from the county from 
which the annexed area was taken property tax 
listing records for purposes of levying taxes. 

Session Laws 1977, c. 517, s. 10, provides: “If 
an annexation became or becomes effective 
after December 31, 1975, and before July 1, 
1977, and newly annexed property was or is 
taxed under the procedures of G.S. 160A-24, 
G.S. 160A-3l(e), GS. 160A-37(f), GS. 
160A-49(f), or G.S. 160A-58.3, as those sections 


read immediately before the effective date of 
Chapter 576 of the 1975 Session Laws, that 
method of taxation is hereby validated. No per- 
son may be held liable under G.S. 105-380 or 
any other statute because those procedures 
were followed rather than the procedures estab- 
lished by Chapter 576 of the 1975 Session 
Laws.” 

Session Laws 1977, c. 517, s. 11, provides: 
“This act becomes effective upon ratification. 
However, any annexation already adopted on or 
before July 3, 1977, may be implemented under 
the provisions of Chapter 576 of the 1975 Ses- 
sion Laws.” 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only subsection (f) is set out. 

Legal Periodicals. — For a survey of 1977 
law on property, see 56 N.C.L. Rev. 1111 (1978). 
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CASE NOTES 


The purpose of subsection (a) requiring 
the resolution stating the intent to consider 
annexation is to record the town board’s deci- 
sion and to mark the formal beginning of the 
muncipality’s actions. This resolution expresses 
the intent of the governing board and it has 
little significance to the public. Kritzer v. Town 
of Southern Pines, 33 N.C. App. 152, 234 S.E.2d 
648 (1977). 

Subsection (a) does not specifically 
require a written resolution nor is such a 
requirement implicit in the fact that the res- 
olution must describe the land under con- 
sideration. Kritzer v. Town of Southern Pines, 
33 N.C. App. 152, 234 S.E.2d 648 (1977). 

The right of the general public to suffi- 
cient notice of the proposed annexation is 
protected by subsections (b) and (e). Kritzer 
v. Town of Southern Pines, 33 N.C. App. 152, 
234 S.E.2d 648 (1977). 

Sections 160A-37(e), 160A-31(d) and sub- 
section (e) of this section are in pari 
materia. Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 

The notice of the public hearing must be 
published in a newspaper, or by other means, 
and must contain a clear description of the land 
under consideration. Kritzer v. Town of South- 
ern Pines, 33 N.C. App. 152, 234 S.E.2d 648 
(1977). 

By virtue of subsection (e) the governing 


§ 160A-50. Appeal. 


board is prohibited from annexing any 
land except that described in the notice of 
the public hearing. Kritzer v. Town of Southern 
Pines, 33 N.C. App. 152, 234 S.E.2d 648 (1977). 

Reading at a public hearing the report of 
the proposed annexation in its entirety is a 
more detailed explanation of the report than a 
shorter summary explanation prepared by a 
representative of the municipality would have 
been. In this manner, those who attend the 
meeting are made aware of each and every pro- 
vision and statement in the report and are then 
given an opportunity to be heard. This is suffi- 
cient compliance with the requirements of sub- 
section (d) of this section. In re Annexation 
Ordinance, 300 N.C. 337, 266 S.E.2d 661 (1980). 

Annexing City Has 12-15 Months to 
Implement Extension of Services. — It 
would appear from a reading of § 160A-49(h) 
that a city annexing territory has one year — 
possibly 15 months — to implement its plan for 
extending services to an annexed area. In re 
Ordinance of Annexation No. 1977-4, 296 N.C. 
1, 249 S.E.2d 698 (1978). 

Applied in In re Annexation Ordinance, 44 
N.C. App. 274, 261 S.E.2d 39 (1979). 

Cited in Armento v. City of Fayetteville, 32 
N.C. App. 256, 231 S.E.2d 689 (1977); 
Humphries v. City of Jacksonville, 300 N.C. 
186, 265 S.E.2d 189 (1980). 


(a) Within 30 days following the passage of an annexation ordinance under 
authority of this Part, any person owning property in the annexed territory 
who shall believe that he will suffer material injury by reason of the failure of 
the municipal governing board to comply with the procedure set forth in this 
Part or to meet the requirements set forth in G.S. 160A-48 as they apply to his 
property may file a petition in the superior court of the county in which the 
municipality is located seeking review of the action of the governing board. 

(b) Such petition shall explicitly state what exceptions are taken to the 
action of the governing board and what relief the petitioner seeks. Within five 
days after the petition is filed with the court, the person seeking review shall 
serve copies of the petition by registered mail, return receipt requested, upon 
the municipality. 

(c) Within 15 days after receipt of the copy of the petition for review, or within 
such additional time as the court may allow, the municipality shall transmit to 
the reviewing court 

(1) A transcript of the portions of the municipal journal or minute book in 
which the procedure for annexation has been set forth and 

(2) A copy of the report setting forth the plans for extending services to the 
annexed area as required in G.S. 160A-47. 

(d) If two or more petitions for review are submitted to the court, the court 
may consolidate all such petitions for review at a single hearing, and the 
municipality shall be required to submit only one set of minutes and one report 
as required in subsection (c). 


107 


§ 160A-50 GENERAL STATUTES OF NORTH CAROLINA § 160A-50 





(e) At any time before or during the review proceeding, any petitioner or 
petitioners may apply to the reviewing court for an order staying the operation | 
of the annexation ordinance pending the outcome of the review. The court may 
grant or deny the stay in its discretion upon such terms as it deems proper, and 
it may permit annexation of any part of the area described in the ordinance 
concerning which no question for review has been raised. | 

(f) The court shall fix the date for review of annexation proceedings under : 
this Part, which review date shall preferably be within 30 days following the © 
last day for receiving petitions to the end that review shall be expeditious and 
without unnecessary delays. The review shall be conducted by the court 
without a jury. The court may hear oral arguments and receive written briefs, 
and may take evidence intended to show either 

(1) That the statutory procedure was not followed, or 

(2) That the provisions of G.S. 160A-47 were not met, or 

(3) That the provisions of G.S. 160A-48 have not been met. 

(g) The court may affirm the action of the governing board without change, 
or it may | 

(1) Remand the ordinance to the municipal governing board for further 
proceedings if procedural irregularities are found to have materially — 
prejudiced the substantive rights of any of the petitioners. 

(2) Remand the ordinance to the municipal governing board for amend- 
ment of the boundaries to conform to the provisions of G.S. 160A-48 
if it finds that the provisions of G.S. 160A-48 have not been met; 
provided, that the court cannot remand the ordinance to the municipal 
governing board with directions to add area to the municipality which 
was not included in the notice of public hearing and not provided for © 
in plans for service. | 

(3) Remand the report to the municipal governing board for amendment — 
of the plans for providing services to the end that the provisions of G.S. 
160A-47 are satisfied. 

If any municipality shall fail to take action in accordance with the court’s 
instructions upon remand within three months from receipt of such instruc- 
tions, the annexation proceeding shall be deemed null and void. 

(h) Any party to the review proceedings, including the municipality, may 
appeal to the Court of Appeals from the final judgment of the superior court 
under rules of procedure applicable in other civil cases. The appealing party 
may apply to the superior court for a stay in its final determination, or a stay 
of the annexation ordinance, whichever shall be appropriate, pending the 
outcome of the appeal to the appellate division; provided, that the superior 
court may, with the agreement of the municipality, permit annexation to be 
effective with respect to any part of the area concerning which no appeal is 
being made and which can be incorporated into the city without regard to any 
part of the area concerning which an appeal is being made. 

(i) If part or all of the area annexed under the terms of an annexation 
ordinance is the subject of an appeal to the superior court or Court of Appeals 
on the effective date of the ordinance, then the ordinance shall be deemed 
amended to make the effective date with respect to such area the date of the 
final judgment of the superior court or appellate division, whichever is appro- 
priate, or the date the municipal governing board completes action to make the 
ordinance conform to the court’s instructions in the event of remand. (1959, c. 
1009, s. 6; 1973, c. 426, s. 74; 1981, c. 682, ss. 20, 21.) 


Effect of Amendments. — The 1981 amend- “Supreme Court” near the middle of the second 
ment, effective July 1, 1981, substituted “Court sentence of subsection (h). The amendment also 
of Appeals” for “Supreme Court” near the — substituted “superior court or Court of Appeals” 
middle of the first sentence of subsection (h), for “superior or Supreme Court” near the 
and substituted “appellate division” for beginning of subsection (i), and substituted 
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“superior court or appellate division” for “supe- 
rior or Supreme Court” near the end of subsec- 
tion (i). 


CASE 


Review Limited in Scope. — The judicial 
review afforded in annexation proceedings is 
limited in scope and serves as a safeguard 
against unreasonable and arbitrary action by 
the annexing municipality. Moody v. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980). 

Appeal under This Section and 
§ 160A-38(h) Distinguished. — Section 
160A-38(h) provides for appeal to the Court of 
Appeals in cases involving less than 5,000 peo- 
ple and subsection (h) of this section provides 
for appeal to the Supreme Court in cases 
involving 5,000 or more people. In re Annex- 
ation Ordinance, 300 N.C. 337, 266 S.E.2d 661 
(1980). 

Which Puts Burden, etc. — 

The party challenging the annexation has 
the burden of showing error. In re Ordinance of 
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d 
698 (1978). 

In accord with 1st paragraph in original. See 
Food Town Stores, Inc. v. City of Salisbury, 300 
N.C. 21, 265 S.E.2d 123 (1980). 

Remand for Amendment of Record. — If 
the record of annexation proceedings on its face 
fails to show substantial compliance with any 
essential provision of the statute, the superior 
court upon review must remand to the 
governing board for amendment with respect to 
such noncompliance. The court itself is without 
authority to amend the report, ordinance or 
other part of the record. This is true even if 
evidence is presented which justifies amend- 
ment. Food Town Stores, Inc. v. City of 
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980), 
quoting Huntley v. Potter, 255 N.C. 619, 122 
S.E.2d 681 (1961). 

Judicial review of an _ annexation 
ordinance is limited to determination of 
whether the annexation proceedings substan- 
tially comply with the requirements of the 
applicable annexation statute. Food Town 
Stores, Inc. v. City of Salisbury, 300 N.C: 21, 
265 S.E.2d 123 (1980). 

On appeal, the findings of fact made 
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NOTES 


below are binding on the Supreme Court if 
supported by the evidence, even when there 
may be evidence to the contrary. Humphries v. 
City of Jacksonville, 300 N.C. 186, 265 S.E.2d 
189 (1980). 

But Conclusions of Law Are Reviewable 
De Novo. — Conclusions of law drawn by the 
trial judge from the findings of fact are 
reviewable de novo on appeal. Humphries v. 
City of Jacksonville, 300 N.C. 186, 265 S.E.2d 
189 (1980). 

Appeal Postpones Effective Date of 
Ordinance. — Where petitioner appealed an 
annexation ordinance to the superior court 
within the time limits of subsection (a) of this 
section, but not before the ordinance’s effective 
date of December 31, 1979, where the superior 
court on February 18, 1980, remanded the 
annexation plan report to the town board for a 
more specific statement of the services to be 
provided and the sources of revenues to finance 
such services, and where the infirmities in the 
report were cured by a revised plan adopted on 
February 26, 1980, this date became the effee- 
tive date of the annexation ordinance subject to 
further appeal to the superior court. Where 
such appeal was taken and the superior court 
entered an order on March 4, 1980, approving 
the revised annexation plan report and 
affirming the annexation, the effective date of 
the annexation became March 4, 1980, subject 
to further appeal to the North Carolina 
Supreme Court. When petitioner appealed from 
that judgment to the Supreme Court, the effec- 
tive date of the ordinance was again postponed 
by the language of subsection (i) of this section 
until the date the final judgment of the 
Supreme Court was certified to the clerk of the 
superior court. Moody v. Town of Carrboro, 301 
N.C. 318, 271 S.E.2d 265 (1980). 

Applied in Taylor v. City of Raleigh, 290 
N.C. 608, 227 S.E.2d 576 (1976). 

Cited in Kritzer v. Town of Southern Pines, 
33 N.C. App. 152, 234 S.E.2d 648 (1977). 


CASE NOTES 


Quoted in Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 
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§ 160A-54. Population and land estimates. 


CASE NOTES 


Tests as to Urban Development Must Be 
Applied to Whole Annexation Area. — The 
tests to determine whether an area is developed 
for urban purposes must be applied to the 
annexation area as a whole. In re Ordinance of 
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d 
698 (1978). 

Applicability of Error Margins to Calcu- 
lations under § 160A-48(c). — The five 
percent error margins allowed in subsections 
(2) and (3) of this section apply exclusively to 
calculations made by the municipality for 
purposes of establishing compliance with the 
population and subdivision tests contained 
within the alternative standards prescribed by 
§ 160A-48(c). Food Town Stores, Inc. v. City of 
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980). 

The language of this section is free from 
ambiguity and represents a legislative deter- 
mination that margins of error should be 
allowed with respect to the calculations made 
by a municipality to establish compliance with 
the population and subdivision tests of 
§ 160A-48(c) but not with respect to the calcu- 
lations made to establish compliance with the 
use test of § 160A-48(c). Food Town Stores, Inc. 
v. City of Salisbury, 300 N.C. 21, 265 S.E.2d 123 
(1980). 

The five percent margins of error set out in 


this section do not apply to figures submitted by 
a municipality indicating compliance with the 
use test of § 160A-48(c). Food Town Stores, Inc. 
v. City of Salisbury, 300 N.C. 21, 265 S.E.2d 123 
(1980). 

Lot Calculation. — A municipality is not 
tied to any particular method of calculating the 
number of lots so long as the method utilized is 
calculated to provide reasonably accurate 
results. Food Town. Stores, Inc. v. City of 
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980). 

The fact that different methods of lot calcula- 
tion have been used by the city in past annex- 
ations is of no import where the record 
establishes that the method utilized in the 
annexation under scrutiny complies with the 
requirements of this section. Food Town Stores, 
Inc. v. City of Salisbury, 300 N.C. 21, 265 
S.E.2d 123 (1980). 

It is eminently reasonable for the city to 
follow actual use and ownership patterns 
instead of artificial patterns of subdivision in 
determining the number of lots in the area to be 
annexed. Such method of lot counting was cal- 
culated to provide reasonably accurate results 
as required by this section. Food Town Stores, 
Inc. v. City of Salisbury, 300 N.C. 21, 265 
S.E.2d 123 (1980). 


§ 160A-56. Counties excepted from Part; Part 1 continued 


for such counties. 


Effect of Amendments. — Session Laws 
1977, c. 455, s.'2, amended this section by 
deleting “Halifax” in the first sentence of the 


first paragraph. The amendment was made 
subject to a vote of the people of Roanoke Rapids 
Township, and was defeated. 


Part 4. Annexation of Noncontiguous Areas. 


§ 160A-58. Definitions. 


CASE NOTES 


Satellite corporate limits are not “munic- 
ipal boundaries” as that term is used in 
§ 160A-36. Hawks v. Town of Valdese, 299 N.C. 
1, 261 S.E.2d 90 (1980). 


Cited in Taylor v. City of Raleigh, 290 N.C. 
608, 227 S.E.2d 576 (1976); Texfi Indus., Inc. v. 
City of Fayetteville, 301 N.C. 1, 269 S.E.2d 142 
(1980). 
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§ 160A-58.1. Petition for annexation; standards. 


CASE NOTES 


Quoted in Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 


§ 160A-58.2. Public hearing. 


CASE NOTES 


Stated in Taylor v. City of Raleigh, 290 N.C. 
608, 227 S.E.2d 576 (1976). 


Quoted in Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 


§ 160A-58.3. Annexed area subject to city taxes and debts. 


From and after the effective date of the annexation ordinance, the annexed 
area and its citizens and property are subject to all debts, laws, ordinances and 
regulations of the annexing city, and are entitled to the same privileges and 
benefits as other parts of the city. Real and personal property in the newly 
annexed territory on the January 1 immediately preceding the beginning of the 
fiscal year in which the annexation becomes effective is subject to municipal 
taxes as provided in G.S. 160A-58.10. If the effective date of annexation falls 
between June 1 and June 30, and the privilege licenses of the annexing city are 
due on June 1, then businesses in the annexed area are liable for privilege 
license taxes at the full-year rate. (1973, c. 1173, s. 2; 1975, c. 576, s. 5; 1977, 


S.pLL. SA de) 


Effect of Amendments. — The 1977 amend- 
ment substituted the present second sentence 
for the former second through sixth sentences, 
which pertained to the liability of a territory for 
municipal taxes for the fiscal year in which it 
was annexed. 

Session Laws 1977, c. 517, s. 10, provides: “If 
an annexation became or becomes effective 
after December 31, 1975, and before July 1, 
1977, and newly annexed property was or is 
taxed under the procedures of G.S. 160A-24, 
G.S. 160A-31(e), GS. 160A-37(f), GS. 
160A-49(f), or G.S. 160A-58.3, as those sections 
read immediately before the effective date of 


Chapter 576 of the 1975 Session Laws, that 
method of taxation is hereby validated. No per- 
son may be held liable under G.S. 105-380 or 
any other statute because those procedures 
were followed rather than the procedures estab- 
lished by Chapter 576 of the 1975 Session 
Laws.” 

Session Laws 1977, c. 517, s. 11, provides: 
“This act becomes effective upon ratification. 
However, any annexation already adopted on or 
before July 3, 1977, may be implemented under 
the provisions of Chapter 576 of the 1975 Ses- 
sion Laws.” 


§ 160A-58.6. Transition from satellite to primary corporate 


limits. 


CASE NOTES 


If a town wishes to annex involuntarily 
two unannexed areas on either side of the 
satellite area, it must first annex the area 
which abuts directly on both the primary corpo- 


rate limits and the satellite corporate limits. 
Only after this intervening territory has been 
successfully annexed is the area which 
presently abuts solely on satellite corporate 
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limits eligible for annexation. Only then dothe _ tion. Hawks v. Town of Valdese, 299 N.C. 1, 261 
satellite corporate limits become part ofthe pri- S.E.2d 90 (1980). 
mary corporate limits in accord with this sec- 


§§ 160A-58.7 to 160A-58.9: Reserved for future codification purposes. 


Part 5. Property Tax Liability of Newly Annexed Territory. 


§ 160A-58.10. Tax of newly annexed territory. 


(a) Applicability of Section. — Real and personal property in territory 
annexed pursuant to this Article is subject to municipal taxes as provided in 
this section. 

(b) Prorated Taxes. — Real and personal property in the newly annexed 
territory on the January 1 immediately preceding the beginning of the fiscal 
year in which the annexation becomes effective is subject to prorated municipal 
taxes levied for that fiscal year as provided in this subsection. The amount of 
municipal taxes that would have been due on the property had it been within 
the municipality for the full fiscal year shall be multiplied by the following 
fraction: the denominator shall be 12 and the numerator shall be the number 
of full calender months remaining in the fiscal year, following the day on which 
the annexation becomes effective. The product of the multiplication is the 
amount of prorated taxes due. The lien for prorated taxes levied on a parcel of 
real property shall attach to the parcel taxed on the listing date, as provided 
in G.S. 105-285, immediately preceding the fiscal year in which the annexation 
becomes effective. The lien for prorated taxes levied on personal property shall 
attach on the same date to all real property of the taxpayer in the taxing unit, 
including the newly annexed territory. If the annexation becomes effective 
after June 30 and before September 2, the prorated taxes shall be due and 
payable on the first day of September of the fiscal year for which the taxes are 
levied. If the annexation becomes effective after September 1 and before the 
following July 1, the prorated taxes shall be due and payable on the first day 
of September of the next succeeding fiscal year. The prorated taxes are subject 
to collection and foreclosure in the same manner as other taxes levied for the 
fiscal year in which the prorated taxes become due. 

(c) Taxes in Subsequent Fiscal Years. — In fiscal years subsequent to the 
fiscal year in which an annexation becomes effective, real and personal prop- 
erty in the newly annexed territory is subject to municipal taxes on the same 
basis as is the preexisting territory of the municipality. 

(d) Transfer of Tax Records. — For purposes of levying prorated taxes the 
municipality shall obtain from the county a record of property in the area being 
annexed that was listed for taxation on the January 1 immediately preceding 
the fiscal year for which the prorated taxes are levied. In addition, if the 
effective date of annexation falls between January 1 and June 30, the munic- 
ipality shall, for purposes of levying taxes for the fiscal year beginning July 1 
following the date of annexation, obtain from the county a record of property 
in the area being annexed that was listed for taxation as of said January 1. 
(1977, ce O17, 8:9.) 


Editor’s Note. — Session Laws 1977, c.517, G.S. 160A-24, G.S. 160A-31(e), G.S. 160A-37(f), 
s. 10, provides: “If an annexation became or  G-.S. 160A-49(f), or G.S. 160A-58.3, as those sec- 
becomes effective after December 31,1975, and _ tions read immediately before the effective date 
before July 1, 1977, and newly annexed prop- of Chapter 576 of the 1975 Session Laws, that 
erty was or is taxed under the procedures of method of taxation is hereby validated. No per- 
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son may be held liable under G.S. 105-380 or “This act becomes effective upon ratification. 
any other statute because those procedures However, any annexation already adopted on or 
were followed rather than the procedures estab- _ before July 3, 1977, may be implemented under 
lished by Chapter 576 of the 1975 Session the provisions of Chapter 576 of the 1975 Ses- 
Laws.” sion Laws.” 

Session Laws 1977, c. 517, s. 11, provides: 


ARTICLE 5. 
Form of Government. 


Part 1. General Provisions. 


§ 160A-64. Compensation of mayor and council. 


(a) The council may fix its own compensation and the compensation of the 
mayor and any other elected officers of the city by adoption of the annual 
budget ordinance, but the salary of an elected officer other than a member of 
the council may not be reduced during the then-current term of office unless 
he agrees thereto. The mayor, councilmen, and other elected officers are 
entitled to reimbursement for actual expenses incurred in the course of per- 
forming their official duties at rates not in excess of those allowed to other city 
officers and employees, or to a fixed allowance, the amount of which shall be 
established by the council, for travel and other personal expenses of office; 
SRM ee any fixed allowance so established during a term of office shall not 

e increased during such term of office. 

(1979, 2nd Sess., c. 1247, s. 1.) 


Effect of Amendments. — The 1979, 2nd Only Part of Section Set Out. — As the rest 
Sess., amendment deleted “publication in and” of the section was not changed by the amend- 
following “officers of the city by” near the ment, only subsection (a) is set out. 
middle of the first sentence of subsection (a). 


Part 3. Organization and Procedures of the Council. 


§ 160A-68. Organizational meeting of council. 


(a) The council may fix the date and time of its organizational meeting. The 
organizational meeting may be held at any time after the results of the munic- 
ipal election have been officially determined and published pursuant to 
Subchapter IX of Chapter 163 of the General Statutes but not later than the 
date and time of the first regular meeting of the council in December after the 
results of the municipal election have been certified pursuant to that 
Subchapter. If the council fails to fix the date and time of its organizational 
meeting, then the meeting shall be held on the date and at the time of the first 
regular meeting in December after the results of the municipal election have 
been certified pursuant to Subchapter IX of Chapter 163 of the General Stat- 
utes. 


(b) At the organizational meeting, the newly elected mayor and councilmen 
shall qualify by taking the oath of office prescribed in Article VI, Section 7 of 
the Constitution. The organization of the council shall take place 
notwithstanding the absence, death, refusal to serve, failure to qualify, or 
nonelection of one or more members, but at least a quorum of the members 
must be present. 


(c) All local acts or provisions of city charters which prescribe a particular 
meeting day or date for the organizational meeting of a council are hereby 
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repealed. (1971, c. 698, s. 1; 1973, c. 426, s. 13; c. 607; 1979, c. 168; 1979, 2nd 


Sess., c. 1247, s. 2.) 


Effect of Amendments. — The 1979 amend- 
ment designated the former second and third 
sentences of this section as subsection (b), added 
subsection (a), and deleted the former first sen- 
tence of the section, which read: “The organiza- 


meeting in December after the results of the 
election have been certified pursuant to 
Subchapter IX of Chapter 163 of the General 
Statutes.” 

The 1979, 2nd Sess., amendment added sub- 
section (c). 


tional meeting of the council shall be held on 
the date and at the time of the first regular 


§ 160A-69. Mayor to preside over council. 


The mayor shall preside at all council meetings, but shall have the right to 
vote only when there are equal numbers of votes in the affirmative and in the 
negative. In a city where the mayor is elected by the council from among its 
membership, and the city charter makes no provision as to the right of the 
mayor to vote, he shall have the right to vote as a council member on all 
matters before the council, but shall have no right to break a tie vote in which 
he participated. (1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, s. 3.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment added the second sentence. 


§ 160A-70. Mayor pro tempore; disability of mayor. 


At the organizational meeting, the council shall elect from among its mem- 
bers a mayor pro tempore to serve at the pleasure of the council. A councilman 
serving as mayor pro tempore shall be entitled to vote on all matters and shall 
be considered a councilman for all purposes, including the determination of 
whether a quorum is present. During the absence of the mayor, the council may 
confer upon the mayor pro tempore any of the powers and duties of the mayor. 
If the mayor should become physically or mentally incapable of performing the 
duties of his office, the council may by unanimous vote declare that he is 
incapacitated and confer any of his powers and duties on the mayor pro 
tempore. Upon the mayor’s declaration that he is no longer incapacitated, and 
with the concurrence of a majority of the council, the mayor shall resume the 
exercise of his powers and duties. In the event both the mayor and the mayor 
pro tempore are absent from a meeting, the council may elect from its members 
a temporary chairman to preside in such absence. (1971, c. 698, s. 1; 1979, 2nd 
Sess., c. 1247, s. 4.) ’ 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment added the last sentence. 


§ 160A-71. Regular and special meetings; recessed and 


adjourned meetings; procedure. 


(b) (1) The mayor, the mayor pro tempore, or any two members of the coun- 
cil may at any time call a special council meeting by signing a written notice 
stating the time and place of the meeting and the subjects to be considered. The 
notice shall be delivered to the mayor and each councilman or left at his usual 
dwelling place at least six hours before the meeting. Only those items of 
business specified in the notice may be transacted at a special meeting, unless 
all members are present or have signed a written waiver of notice. In addition 
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to the procedures set out in this subsection or any city charter, a person or 
persons calling a special meeting of a city council shall comply with the notice 
requirements of Article 33B of General Statutes Chapter 143. 

(2) Special meetings may be held at any time when the mayor and all 
members of the council are present and consent thereto, or when those 
not present have signed a written waiver of notice. 

(3) During any regular meeting, or any duly called special meeting, the 
council may call or schedule a special meeting, provided that the 
motion or resolution calling or scheduling any such special meeting 
shall specify the time, place and purpose or purposes of such meeting 
and shall be adopted during an open session. 

(b1) Any regular or duly called special meeting may be recessed to 
reconvene at a time and place certain, or may be adjourned to reconvene at a 
time and place certain, by the council. 

(c) The council may adopt its own rules of procedure, not inconsistent with 
the city charter, general law, or generally accepted principles of parliamentary 
procedure. (1917, c. 136, subch. 13, s. 1; C. S., s. 2822; 1971, c. 698, s. 1; 1973, 
c. 426, s. 14; 1977, 2nd Sess., c. 1191, s. 7; 1979, 2nd Sess., c. 1247, s. 5.) 


Effect of Amendments. — The 1977, 2nd 
Sess., amendment, effective Oct. 1, 1978, added 
the last sentence of subsection (b) as it stood 
prior to the 1979, 2nd Sess. amendment. 

The 1979, 2nd Sess., amendment 
redesignated the former first, second, fourth 
and fifth sentences of subsection (b) as subdi- 


vision (2) of subsection (b), and added subdi- 
vision (3) of subsection (b). The amendment also 
added subsection (b1). 

Only Part of Section Set Out. — As subsec- 
tion (a) was not changed by the amendments, it 
is not set out. 

Legal Periodicals. — For survey of 1978 


administrative law, see 57 N.C.L. Rev. 831 
(1979). 


vision (1) of subsection (b), designated the 
former third sentence of subsection (b) as subdi- 


§ 160A-74. Quorum. 


A majority of the actual membership of the council plus the mayor, excluding 
vacant seats, shall constitute a quorum. A member who has withdrawn from 
a meeting without being excused by majority vote of the remaining members 
present shall be counted as present for purposes of determining whether or not 
a quorum is present. (1917, c. 136, subch. 13, s. 1; C.S., s. 2821; 1971, c. 698, 
s. 1; 1975, c. 664, s. 5; 1979, 2nd Sess., c. 1247, s. 6.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment inserted “plus the mayor” 
near the beginning of the first sentence. 


§ 160A-75. Voting. 


No member shall be excused from voting except upon matters involving the 
consideration of his own financial interest or official conduct. In all other cases, 
a failure to vote by a member who is physically present in the council chamber, 
or who has withdrawn without being excused by a majority vote of the 
remaining members present, shall be recorded as an affirmative vote. The 
question of the compensation and allowances of members of the council is not 
a matter involving a member’s own financial interest or official conduct. 

An affirmative vote equal to a majority of all the members of the council not 
excused from voting on the question in issue (including the mayor’s vote in case 
of an equal division) shall be required to adopt an ordinance, take any action 
having the effect of an ordinance, authorize or commit the expenditure of 
public funds, or make, ratify, or authorize any contract on behalf of the city. 
In addition, no ordinance nor any action having the effect of any ordinance may 
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be finally adopted on the date on which it is introduced except by an affirmative 
vote equal to or greater than two thirds of all the actual membership of the 
council, excluding vacant seats (not including the mayor unless he has the 
right to vote on all questions before the council). (1917, c. 136, subch. 13, s. 1; 
C.S., s. 2821; 1971, c. 698, s. 1; 1973, c. 426, s. 16; 1979, 2nd Sess., c. 1247, s. 
7.) 


Effect of Amendments. — The 1979, 2nd for “members of the council” near the end of the 
Sess., amendment substituted “actual mem- _ second sentence of the second paragraph. 
bership of the council, excluding vacant seats” 


§ 160A-76. Franchises; technical ordinances. 


Cross References. — As to approval, under by city or town councils for the disposal of solid 
this section, of long-term contracts entered into waste, see § 153A-299.5. 


§ 160A-77. Code of ordinances. 


(b) The council may provide that one or more of the following classes of 
ordinances shall be codified by appropriate entries upon official map books to 
be retained permanently in the office of the city clerk or some other city office 
generally accessible to the public: 

(1) Establishing or amending the boundaries of zoning districts; 

(2) Designating the location of traffic control devices; 

(3) Designating areas or zones where regulations are applied to parking, 
loading, bus stops, or taxicab stands; 

(4) Establishing speed limits; 

(4a) Restricting or regulating traffic at certain times on certain streets, or 
to certain types, weights or sizes of vehicles; 

(5) Designating the location of through streets, stop intersections, 
yield-right-of-way intersections, waiting lanes, one-way streets, or 
truck traffic routes; and 

(6) Establishing regulations upon vehicle turns at designated locations. 

(b1) The council may provide that the classes of ordinances described in 
paragraphs (2) through (6) of subsection (b) above, and ordinances establishing 
rates for utility or other public enterprise services, or ordinances establishing 
fees of any nature, shall be codified by entry upon official lists or schedules of 
the regulations established by such ordinances, or schedules of such rates or 
fees, to be maintained in the office of the city clerk. 

(1979, 2nd Sess., c. 1247, ss. 8, 9.) 


Effect of Amendments. — The 1979, 2nd Only Part of Section Set Out. — As the rest 
Sess., amendment added subdivision (4a) of of the section was not changed by the amend- 
subsection (b), and added subsection (b1). ment, only subsections (b) and (b1) are set out. 


CASE NOTES 


Applied in Johnson v. Town of Longview, 37 Cited in In re Jacobs, 33 N.C. App. 195, 234 
N.C. App. 61, 245 S.E.2d 516 (1978). S.E.2d 639 (1977). 
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§ 160A-78. Ordinance book. 


CASE NOTES 


Applied in Johnson v. Town of Longview, 37 
N.C. App. 61, 245 S.E.2d 516 (1978). 


§ 160A-79. Pleading and proving city ordinances. 


(b) Any of the following shall be admitted in evidence in all actions or 
proceedings before courts or administrative bodies and shall have the same 
force and effect as would an original ordinance: 

(1) A city code adopted and issued in compliance with G.S. 160A-77, con- 
taining a statement that the code is published by order of the council. 

(2) Copies of any part of an official map book maintained in accordance 
with G.S. 160A-77 and certified under seal by the city clerk as having 
been adopted by the council and maintained in accordance with its 
directions (the clerk’s certificate need not be authenticated). 

(3) A copy of an ordinance as set out in the minutes, code, or ordinance 
book of the council, certified under seal by the city clerk as a true copy 
(the clerk’s certificate need not be authenticated). 

(4) Copies of any official lists or schedules maintained in accordance with 
G.S. 160A-77 and certified under seal by the city clerk as having been 
adopted by the council and maintained in accordance with its direc- 
tions (the clerk’s certificate need not be authenticated). 

(1979, 2nd Sess., c. 1247, s. 10.) 


Effect of Amendments. — The 1979, 2nd Only Part of Section Set Out. — As the rest 
Sess., amendment added subdivision (4) of sub- of the section was not changed by the amend- 
section (b). ment, only subsection (b) is set out. 


CASE NOTES 


Applied in In re Jacobs, 33 N.C. App. 195, Cited in Johnson v. Town of Longview, 37 
234 S.E.2d 639 (1977). N.C. App. 61, 245 S.E.2d 516 (1978). 


Part 4. Modification of Form of Government. 


§ 160A-102. Amendment by ordinance. 


By following the procedure set out in this section, the council may amend the 
city charter by ordinance to implement any of the optional forms set out in G.S. 
160A-101. The council shall first adopt a resolution of intent to consider an 
ordinance amending the charter. The resolution of intent shall describe the 
proposed charter amendments briefly but completely and with reference to the 
pertinent provisions of G.S. 160A-101, but it need not contain the precise text 
of the charter amendments necessary to implement the proposed changes. At 
the same time that a resolution of intent is adopted, the council shall also call 
a public hearing on the proposed charter amendments, the date of the hearing 
to be not more than 45 days after adoption of the resolution. A notice of the 
hearing shall be published at least once not less than 10 days prior to the date 
fixed for the public hearing, and shall contain a summary of the proposed 
amendments. Following the public hearing, but not earlier than the next regu- 
lar meeting of the council and not later than 60 days from the date of the 
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hearing, the council may adopt an ordinance amending the charter to imple- 
ment the amendments proposed in the resolution of intent. 

The council may, but shall not be required to unless a referendum petition 
is received pursuant to G.S. 160A-103, make any ordinance adopted pursuant 
to this section effective only if approved by a vote of the people, and may by 
resolution adopted at the same time call a special election for the purpose of 
submitting the ordinance to a vote. The date fixed for the special election shall 
be not more than 90 days after adoption of the ordinance. 

Within 10 days after an ordinance is adopted under this section, the council 
shall publish a notice stating that an ordinance amending the charter has been 
adopted and summarizing its contents and effect. If the ordinance is made 
effective subject to a vote of the people, the council shall publish a notice of the 
election in accordance with G.S. 163-287, and need not publish a separate 
notice of adoption of the ordinance. 

The council may not commence proceedings under this section between the 
time of the filing of a valid initiative petition pursuant to G.S. 160A-104 and 
the date of any election called pursuant to such petition. (1969, c. 629, s. 2; 
1971, c. 698, s. 1; 1973, c. 426, s. 20; 1979, 2nd Sess., c. 1247, s. 11.) 


Effect of Amendments. — The 1979, 2nd _ before the last day on which voters may register 
Sess., amendment substituted “in accordance _ to vote in the special election” near the end of 
with G.S. 163-287” for “not less than 30 days the second sentence of the third paragraph. 


§ 160A-103. Referendum on charter amendments by 
ordinance. 


An ordinance adopted under G.S. 160A-102 that is not made effective upon 
approval by a vote of the people shall be subject to a referendum petition. Upon 
receipt of a referendum petition bearing the signatures and residence 
addresses of a number of qualified voters of the city equal to at least 10 percent 
of the whole number of voters who are registered to vote in city elections 
according to the most recent figures certified by the State Board of Elections 
or 5,000, whichever is less, the council shall submit an ordinance adopted 
under G.S. 160A-102 to a vote of the people. The date of the special election 
shall be fixed at not more than 120 nor fewer than 60 days after receipt of the 
petition. A referendum petition shall be addressed to the council and shall 
identify the ordinance to be submitted to a vote. A referendum petition must 
be filed with the city clerk not later than 30 days after publication of the notice 
of adoption of the ordinance. (1969, c. 629, s. 2; 1971, c. 698, s. 1; 1979, 2nd 
Sess., c. 1247, ss. 13, 15.) 


Effect of Amendments. — The 1979, 2nd substituted “notice of adoption of the 
Sess., amendment inserted “and residence ordinance” for “ordinance following its adop- 
addresses” following “bearing the signatures” tion” at the end of the last sentence. 
near the beginning of the second sentence, and 


§ 160A-104. Initiative petitions for charter amendments. 


The people may initiate a referendum on proposed charter amendments. An 
initiative petition shall bear the signatures and resident addresses of a number 
of qualified voters of the city equal to at least ten percent (10%) of the whole 
number of voters who are registered to vote in city elections according to the 
most recent figures certified by the State Board of Elections or 5,000, 
whichever is less. The petition shall set forth the proposed amendments by 
describing them briefly but completely and with reference to the pertinent 
provisions of G.S. 160A-101, but it need not contain the precise text of the 
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charter amendments necessary to implement the proposed changes. The peti- 
tion may not propose changes in the alternative, or more than one integrated 
set of charter amendments. Upon receipt of a valid initiative petition, the 
council shall call a special election on the question of adopting the charter 
amendments proposed therein, and shall give public notice thereof in accor- 
dance with G.S. 163-287. The date of the special election shall be fixed at not 
more than 120 nor fewer than 60 days after receipt of the petition. If a majority 
of the votes cast in the special election shall be in favor of the proposed changes, 
the council shall adopt an ordinance amending the charter to put them into 
effect. Such an ordinance shall not be subject to a referendum petition. No 
initiative petition may be filed (i) between the time the council initiates pro- 
ceedings under G.S. 160A-102 by publishing a notice of hearing on proposed 
charter amendments and the time proceedings under that section have been 
carried to a conclusion either through adoption or rejection of a proposed 
ordinance or lapse of time, nor (ii) within one year and six months following 
the effective date of an ordinance amending the city charter pursuant to this 
Article, nor (iii) within one year and six months following the date of any 
election on charter amendments that were defeated by the voters. 

The restrictions imposed by this section on filing initiative petitions shall 
apply only to petitions concerning the same subject matter. For example, 
pendency of council action on amendments concerning the method of electing 
the council shall not preclude an initiative petition on adoption of the coun- 
cil-manager form of government. 

Nothing in this section shall be construed to prohibit the submission of more 
than one proposition for charter amendments on the same ballot so long as no 
proposition offers a different plan under the same option as another proposition 
on the same ballot. (1969, c. 629, s. 2; 1971, c. 698, s. 1; 1973, c. 426, s. 21; 1979, 
2nd Sess., c. 1247, ss. 12, 14.) 


Effect of Amendments. — The 1979, 2nd than 30 days before the last day on which voters 
Sess., amendment inserted “and resident may register to vote in the special election” at 
addresses” near the beginning of the second the end of the fifth sentence of the first para- 
sentence of the first paragraph and substituted — graph. 

“in accordance with G.S. 163-287” for “not less 


ARTICLE 7. 


Administrative Offices. 


Part 1. Organization and Reorganization of City Government. 


§ 160A-146. Council to organize city government. 


CASE NOTES 


Stated in Town of Scotland Neck v. Western 
Sur. Co., 301 N.C. 331, 271 S.E.2d 501 (1980). 
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Part 3. Administration of Mayor-Council Cities. 


§ 160A-155. Council to provide for administration in 
mayor-council cities. 


The council shall appoint, suspend, and remove the heads of all city depart- 
ments, and all other city employees; provided, the council may delegate to any 
administrative official or department head the power to appoint, suspend, and 
remove city employees assigned to his department. The head of each depart- 
ment shall see that all laws of the State, the city charter, and the ordinances, 
resolutions, and regulations of the council concerning his department are 
faithfully executed within the city. Otherwise, the administration of the city 
shall be performed as provided by law or direction of the council. (1971, c. 698, 
s. 1; 1979, 2nd Sess., c. 1247, s. 16.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment added the language 
beginning “and all other city employees; pro- 
vided” at the end of the first sentence, and 


deleted “shall appoint, suspend, and remove all 
city employees assigned to his department, 
and” following “The head of each department” 
at the beginning of the second sentence. 


§ 160A-158. Mayor and councilmen ineligible to serve or act 
as heads of departments. 


Neither the mayor nor any member of the council shall be eligible for 
appointment as head of any city department or as acting or interim head of a 
department; provided, that in cities having a population of less than 5,000 
according to the most recent official federal census, the mayor and any member 
of the council shall be eligible for appointment by the council as department 
head or other employee, and may receive reasonable compensation for such 
employment, notwithstanding any other provision of law. (1971, c. 698, s. 1; 
1979, 2nd Sess., c. 1247, s. 17.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment added the language 
beginning “provided, that in cities having a 
population” at the end of the section, and 


deleted the former second sentence, which read 
“This section shall not apply to cities having a 
population of less than 5,000.” 


Part 4. Personnel. 


§ 160A-162. Compensation. 


(a) The council shall fix or approve the schedule of pay, expense allowances, 
and other compensation of all city employees, and may adopt position classifi- 
cation plans; any compensation or pay plan may include provisions for 
payments to employees on account of sickness or disability. In cities with the 
council-manager form of government, the manager shall be responsible for 
preparing position classification and pay plans for submission to the council 
and, after any such plans have been adopted by the council, shall administer 
them. In cities with the mayor-council form of government, the council shall 
appoint a personnel officer (or confer the duties of personnel officer on some city 
administrative officer); the personnel officer shall then be responsible for 
administering the pay plan and any position classification plan in accordance 
with general policies and directives adopted by the council. 


(b) The council may purchase life, health, and any other forms of insurance 
for the benefit of all or any class of city employees and their dependents, and 
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may provide other fringe benefits for city employees. (1923, c. 20; 1949, c. 103; 
1969, c. 845; 1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, ss. 18, 19.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment added “any compensation or 
pay plan may include provisions for payments 
to employees on account of sickness or disabil- 
ity” at the end of the first sentence of subsection 


forms of insurance” for “life insurance and 
health insurance” near the beginning of subsec- 
tion (b), and substituted “and their dependents” 
for “as a part of their compensation” near the 
middle of subsection (b). 


(a), substituted “life, health, and any other 


§ 160A-163. Retirement benefits. 


(a) The council may provide for enrolling city employees in the Local Gov- 
ernmental Employees’ Retirement System, the Law-Enforcement Officers’ 
Benefit and Relief Fund, the Firemen’s Pension Fund, or a retirement plan 
certified to be actuarially sound by a qualified actuary as defined in subsection 
(d) of this section, and may make payments into any such retirement system 
or plan on behalf of its employees. The city may also supplement from local 
funds benefits provided by the Local Governmental Employees’ Retirement 
System, the Law-Enforcement Officers’ Benefit and Relief Fund, or the 
Firemen’s Pension Fund. 

(b) The council may create and administer a special fund for the relief of 
members of the police and fire departments who have been retired for age, or 
for disability or injury incurred in the line of duty, but any such funds estab- 
lished on or after January 1, 1972, shall be subject to the provisions of subsec- 
tion (c) of this section. The council may receive donations and bequests in aid 
of any such fund, shall provide for its permanence and increase, and shall 
prescribe and regulate the conditions under which benefits may be paid. 

(c) No city shall make payments into any retirement system or plan estab- 
lished or authorized by local act of the General Assembly unless the plan is 
certified to be actuarially sound by a qualified actuary as defined in subsection 
(d) of this section. 

(d) A qualified actuary means an individual certified as qualified by the 
Commissioner of Insurance, or any member of the American Academy of 
Actuaries. 

(e) A city which is providing health insurance under G.S. 160A-162(b) may 
provide health insurance for all or any class of former employees of the city who 
are receiving benefits under subsection (a) of this section or who are 65 years 
of age or older. Such health insurance may be paid entirely by the city, partly 
by the city and former employee, or entirely by the former employee, at the 
option of the city. (1917, c. 186, subch. 5, s. 1; 1919, cc. 1386, 237; C. S., s. 2787; 
1965, c. 931; 1971, c. 698, s. 1; 1981, c. 347, s. 2.) 


Effect of Amendments. — The 1981 amend- 
ment added subsection (e). 


Local Modification. — By virtue of Session 
Laws 1979, c. 341, City of Lincolnton should be 
stricken from the replacement volume. 


§ 160A-164. Personnel rules. 


The council may adopt or provide for rules and regulations or ordinances 
concerning but not limited to annual leave, sick leave, special leave with full 
pay or with partial pay supplementing workers’ compensation payments for 
employees injured in accidents arising out of and in the course of employment, 
hours of employment, holidays, working conditions, service award and 
incentive award programs, other personne! policies, and any other measures 
that promote the hiring and retention of capable, diligent, and honest career 
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employees. (1917, c. 136, subch. 5, s. 1; 1919, ce. 186, 237; C. S., s. 2787; 1965, 
c. 931; 1971, 'c. 698, s. 1; 1979, c. 714, s. 2.) 


Effect of Amendments. — The 1979 amend- “workers’” for “workmen’s” near the beginning 
ment, effective July 1, 1979, substituted of the section. 


§ 160A-167. Defense of employees and officers; payment of 
judgments. 


(a) Upon request made by or in behalf of any employee or officer, or former 
employee or officer, or any member of a volunteer fire department or rescue 
squad which receives public funds, any city, county or county alcoholic bever- 
age control board may provide for the defense of any civil or criminal action or 
proceeding brought against him either in his official or in his individual capac- 
ity, or both, on account of any act done or omission made, or any act allegedly 
done or omission allegedly made, in the scope and course of his employment or 
duty as an employee or officer of the city, county or county alcoholic beverage 
control board. The defense may be provided by the city, county or county 
alcoholic beverage control board by its own counsel, or by employing other 
counsel, or by purchasing insurance which requires that the insurer provide 
the defense. Providing for a defense pursuant to this section is hereby declared 
to be for a public purpose, and the expenditure of funds therefor is hereby 
declared to be a necessary expense. Nothing in this section shall be deemed to 
require any city, county or county alcoholic beverage control board to provide 
for the defense of any action or proceeding of any nature. 

(b) Any city council or board of county commissioners may appropriate funds 
for the purpose of paying all or part of a claim made or any civil judgment 
entered against any of its employees or officers, or former employees or officers, 
when such claim is made or such judgment is rendered as damages on account 
of any act done or omission made, or any act allegedly done or omission 
allegedly made, in the scope and course of his employment or duty as an 
employee or officer of the city or county; provided, however, that nothing in this 
section shall authorize any city or county to appropriate funds for the purpose 
of paying any claim made or civil judgment entered against any of its 
employees or officers or former employees or officers if the city council or board 
of county commissioners finds that such employee or officer acted or failed to 
act because of actual fraud, corruption or actual malice on his part. Any city 
or county may purchase insurance coverage for payment of claims or judg- 
ments pursuant to this section. Nothing in this section shall be deemed to 
require any city or county to pay any claim or judgment referred to herein, and 
the purchase of insurance coverage for payment of any such claim or judgment 
shall not be deemed an assumption of any liability not covered by such insur- 
ance contract, and shall not be deemed an assumption of liability for payment 
of any claim or judgment in excess of the limits of coverage in such insurance 
contract. 

(c) Subsection (b) shall not authorize any city or county to pay all or part of 
a claim made or civil judgment entered unless (1) notice of the claim or 
litigation is given to the city council or board of county commissioners prior to 
the time that the claim is settled or civil judgment is entered, and (2) the city 
council or board of county commissioners shall have adopted, and made avail- 
able for public inspection, uniform standards under which claims made or civil 
judgments entered against employees or officers, or former employees or offi- 
cers, shall be paid. (1967, c. 1093; 1971, c. 698, s. 1; 1973, c. 426, s. 23; c. 1450; 
1977, c. 307, s. 2; c. 834, s. 1.) 
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Effect of Amendments. — The first 1977 The second 1977 amendment designated the 
amendment inserted “or any member of a_ former provisions of this section as subsection 
volunteer fire department or rescue squad (a) and added subsections (b) and (c). 
which receives public funds” near the 
beginning of the first sentence. 


§ 160A-168. Privacy of employee personnel records. 


(a) Notwithstanding the provisions of G.S. 132-6 or any other general law or 
local act concerning access to public records, personnel files of employees, 
former employees, or applicants for employment maintained by a city are 
subject to inspection and may be disclosed only as provided by this section. For 
purposes of this section, an employee’s personnel file consists of any informa- 
tion in any form gathered by the city with respect to that employee and, by way 
of illustration but not limitation, relating to his application, selection or 
nonselection, performance, promotions, demotions, transfers, suspension and 
other disciplinary actions, evaluation forms, leave, salary, and termination of 
epogrents As used in this section, “employee” includes former employees of 
the city. 

(b) The following information with respect to each city employee is a matter 
of public record: name; age; date of original employment or appointment to the 
service; current position title; current salary; date and amount of the most 
recent increase or decrease in salary; date of the most recent promotion, 
demotion, transfer, suspension, separation, or other change in position classifi- 
cation; and the office to which the employee is currently assigned. The city 
council shall determine in what form and by whom this information will be 
maintained. Any person may have access to this information for the purpose 
of inspection, examination, and copying, during regular business hours, subject 
only to such rules and regulations for the safekeeping of public records as the 
city council may have adopted. Any person denied access to this information 
may apply to the appropriate division of the General Court of Justice for an 
oe compelling disclosure, and the court shall have jurisdiction to issue such 
orders. 

(c) All information contained in a city employee’s personnel file, other than 
the information made public by subsection (b) of this section, is confidential 
and shall be open to inspection only in the following instances: 

(1) The employee or his duly authorized agent may examine all portions 
of his personnel file except (i) letters of reference solicited prior to 
employment, and (ii) information concerning a medical disability, 
mental or physical, that a prudent physician would not divulge to his 
patient. 

(2) A license physician designated in writing by the employee may exam- 
ine the employee’s medical record. 

(3) A city employee having supervisory authority over the employee may 
examine all material in the employee’s personnel file. 

(4) By order of a court of competent jurisdiction, any person may examine 
such portion of an employee’s personnel file as may be ordered by the 
court. 

(5) An official of an agency of the State or federal government, or any 
political subdivision of the State, may inspect any portion of a 
personnel file when such inspection is deemed by the official having 
custody of such records to be inspected to be necessary and essential 
to the pursuance of a proper function of the inspecting agency, but no 
information shall be divulged for the purpose of assisting in a criminal 
prosecution (of the employee), or for the purpose of assisting in an 
investigation of (the employee’s) tax liability. However, the official 
having custody of such records may release the name, address, and 
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telephone number from a personnel file for the purpose of assisting in 
a criminal investigation. 
(6) An employee may sign a written release, to be placed with his 


personnel file, that permits the person with custody of the file to — 


provide, either in person, by telephone, or by mail, information speci- 


| 


fied in the release to prospective employers, educational institutions, — 


or other persons specified in the release. 

(7) The city manager, with concurrence of the council, or, in cities not 
having a manager, the counsel may inform any person of the employ- 
ment or nonemployment, promotion, demotion, suspension or other 
disciplinary action, reinstatement, transfer, or termination of a city 
employee and the reasons for that personnel action. Before releasing 
the information, the manager or council shall determine in writing 
that the release is essential to maintaining public confidence in the 
administration of city services or to maintaining the level and quality 
of city services. This written determination shall be retained in the 
office of the manager or the city clerk, and is a record available for 
pug inspection and shall become part of the employee’s personnel 
ile. 

(cl) Even if considered part of an employee’s personnel file, the following 
information need not be disclosed to an employee nor to any other person: 

(1) Testing or examination material used solely to determine individual 
qualifications for appointment, employment, or promotion in the city’s 
service, when disclosure would compromise the objectivity or the 
fairness of the testing or examination process. 

(2) Investigative reports or memoranda and other information concerning 
the investigation of possible criminal actions of an employee, until the 
investigation is completed and no criminal action taken, or until the 
criminal action is concluded. 

(3) Information that might identify an undercover law enforcement officer 
or a law enforcement informer. 

(4) Notes, preliminary drafts and internal communications concerning an 
employee. In the event such materials are used for any official 
personnel decision, then the employee or his duly authorized agent 
shall have a right to inspect such materials. 

(c2) The city council may permit access, subject to limitations they may 
impose, to selected personnel files by a professional representative of a 
training, research, or academic institution if that person certifies that he will 
not release information identifying the employees whose files are opened and 
that the information will be used solely for statistical, research, or teaching 
purposes. This certification shall be retained by the city as long as each 
personnel file examined is retained. 

(d) The city council of a city that maintains personnel files containing infor- 
mation other than the information mentioned in subsection (b) of this section 
shall establish procedures whereby an employee who objects to material in his 
file on grounds that it is inaccurate or misleading may seek to have the 
material removed from the file or may place in the file a statement relating to 
the material. 

(e) A public official or employee who knowingly, willfully, and with malice 
permits any person to have access to information contained in a personnel file, 
except as is permitted by this section, is guilty of a misdemeanor and upon 
SEAPOAY shall be fined an amount not more than five hundred dollars 

500.00). 

(f) Any person, not specifically authorized by this section to have access to 
a personnel file designated as confidential, who shall knowingly and willfully 
examine in its official filing place, remove or copy any portion of a confidential 
personnel file shall be guilty of a misdemeanor and upon conviction shall be 
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Effect of Amendments. — The 1981 amend- 
ment, effective Oct. 1, 1981, 


employment” in the first sentence and added 
the last two sentences of subsection (a), added 


Quoted in Town of Scotland Neck v. Western 
Sur. Co., 46 N.C. App. 124, 264 S.E.2d 917 
(1980). 


Legal Periodicals. — _ For article, 
“Regulating Obscenity Through the Power to 


A municipal ordinance is presumed to be 
valid, and the burden is upon the complaining 
party to show its invalidity or inapplicability. 
Currituck County v. Willey, 46 N.C. App. 835, 
| 266 S.E.2d 52 (1980). 

__A municipal ordinance promulgated in the 
exercise of the police power will not be declared 
‘unconstitutional unless it is clearly so, and 
'every intendment will be made to sustain it. 
Currituck County v. Willey, 46 N.C. App. 835, 









_. The procedure for abatement orders in 
‘subsection (e) of this’ section is 
constitutionally defective and may not be 


a city ordinance. U.T., Inc. v. Brown, 457 F. 
Supp. 163 (W.D.N.C. 1978). 

: The procedural provisions of a city ordinance 
regulating commercial exploitation of obscen- 
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inserted “of 
employees, former employees, or applicants for 


used in enforcing the substantive provisions of 


§ 160A-175 


fined in the discretion of the court but not in excess of five hundred dollars 
($500.00). (1975, c. 701, s. 2; 1981, c. 926, ss. 1-4.) 


the last sentence of subdivision (5) and added 
subdivisions (6) and (7) in subsection (c), added 
subsections (cl) and (c2) and rewrote subsection 


(e). 


Part 5. City Clerk. 
§ 160A-171. City clerk; duties. 


CASE NOTES 


Stated in Town of Scotland Neck v. Western 
Sur. Co., 301 N.C. 331, 271 S.E.2d 501 (1980). 


ARTICLE 8. 


Delegation and Exercise of the General Police Power. 


§ 160A-174. General ordinance-making power. 


Define and Abate Nuisances,” see 14 Wake 
Forest L. Rev. 1 (1978). 


CASE NOTES 


266 S.E.2d 52 (1980). 

Requirements for Mobile Homes in 
Zoning Ordinance. — Mobile homes are suffi- 
ciently different from other types of housing so 
that there is a rational basis for placing differ- 
ent requirements upon them pursuant to a 
zoning ordinance. Currituck County v. Willey, 
46 N.C. App. 835, 266 S.E.2d 52 (1980). 

Cited in U.T., Inc. v. Brown, 457 F. Supp. 163 
(W.D.N.C. 1978). 


§ 160A-175. Enforcement of ordinances. 


CASE NOTES 


ity which provided for civil penalties for viola- 
tion, and authorized the city manager to issue 
a citation to the violator describing the viola- 
tion and assessing the penalty, and to include in 
the citation notice that the city manager would 
instruct the city attorney to commence suit 
under subsection (c) of this section if the pen- 
alty was not paid in five days, was 
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unconstitutional. U.T., Inc. v. Brown, 457 F. 
Supp. 163 (W.D.N.C. 1978). 

Disposition of Proceeds of Civil Action to 
Recover Parking Penalties. — In any case in 
which a person is prosecuted, convicted, and a 
fine imposed for the violation of a parking 
ordinance, the fine so imposed must be paid, by 
directive of North Carolina Const., Art. IX, § 7, 
to the county school fund. However, if a city 
chooses to maintain civil actions to recover the 
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§ 160A-188 


penalties imposed for parking violations, the 
proceeds of any judgment obtained would 
belong to the city, and the school fund would 
have no claim thereon. Cauble v. City of 
Asheville, 45 N.C. App. 152, 263 S.E.2d 8, affd 
in part and rev'd in part, 301 N.C. 340, 271 
S.E.2d 258 (1980). 

Applied in Cauble v. City of Asheville, 301 
N.C. 340, 271 S.E.2d 258 (1980). 


§ 160A-178. Regulation of solicitation campaigns and 
itinerant merchants. 


CASE NOTES 


Ordinance Enacted under Authority of 
Section Held Unconstitutional as Applied 
to Unincorporated Association Formed for 
Exerting Political Influence on State Level. 


— See Carolina Action v. Pickard, 420 F. Supp. 
310 (W.D.N.C. 1976). 

Quoted in Carolina Action v. Pickard, 465 F. 
Supp. 576 (W.D.N.C. 1979). 


§ 160A-185. Emission of pollutants or contaminants. 


Cross References. — As to authority of 


counties, cities and towns to enter into 
long-term contracts with private persons, firms 


or corporations for the disposal of solid waste, 
see §§ 153A-299.1 through 153A-299.6. 


§ 160A-187. Possession or harboring of dangerous animals. 


A city may by ordinance regulate, restrict, or prohibit the possession or 
harboring within the city of animals which are dangerous to persons or prop- 
erty. No such ordinance shall have the effect of permitting any activity or 
condition with respect to a wild animal which is prohibited or more severely 
restricted by regulations of the Wildlife Resources Commission. (1971, c. 698, 
s. 1; 1977, c. 407, s. 2.) 


Cross References. — As to the power of 
counties to regulate, restrict, or prohibit the 
possession or harboring of dangerous animals, 


ment substituted “animals which are” for “wild 
animals” in the first sentence, deleted “or 
offensive to senses” from the end of the first 


see § 153A-131. 
Effect of Amendments. — The 1977 amend- 


sentence, and added the second sentence. 


§ 160A-188. Bird sanctuaries. 


A city may by ordinance create and establish a bird sanctuary within the city 
limits. The ordinance may not protect any birds classed as a pest under Article 
22A of Chapter 113 of the General Statutes and the Structural Pest Control Act 
of North Carolina of 1955 or the North Carolina Pesticide Law of 1971. When 
a bird sanctuary has been established, it shall be unlawful for any person to 
hunt, kill, trap, or otherwise take any protected birds within the city limits 
except pursuant to a permit issued by the North Carolina Wildlife Resources 
Commission under G.S. 113-274(c) (1a) or under any other license or permit of 
the Wildlife Resources Commission specifically made valid for use in taking 
oN within city limits. (1951, c. 411, ss. 1, 2; 1971, c. 698, s. 1; 1979, c. 830, 
s. 3. 
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Effect of Amendments. — The 1979 amend- _ sion or by law,” and substituted the language 
ment, effective July 1, 1980, substituted the beginning “by the North Carolina Wildlife 
language beginning “classed as a pest” at the Resources Commission” at the end of the third 
end of the second sentence for “classified as sentence for “under G.S. 113-87.” 
unprotected by the Wildlife Resources Commis- 


§ 160A-193. Abatement of public health nuisances. 


A city shall have authority to summarily remove, abate, or remedy 
everything in the city limits, or within one mile thereof, that is dangerous or 
rejudicial to the public health or public safety. The expense of the action shall 
a paid by the person in default, and, if not paid, shall be a lien upon the land 
or premises where the trouble arose, and shall be collected as unpaid taxes. 
(1917, c. 186, subch. 7, s. 4; C. S., s. 2800; 1971, c. 698, s. 1; 1979, 2nd Sess., 
c. 1247, s. 20.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment added “or public safety” at 
the end of the first sentence. 


ARTICLE 9. 


Taxation. 


§ 160A-206. General power to impose taxes. 


CASE NOTES 


Applied in Cooke v. Futrell, 37 N.C. App. 
441, 246 S.E.2d 65 (1978). 


§ 160A-209. Property taxes. 


(a) Pursuant to Article V, Sec. 2(5) of the Constitution of North Carolina, the 
General Assembly confers upon each city in this State the power to levy, within 
the limitations set out in this section, taxes on property having a situs within 
the city under the rules and according to the procedures prescribed in the 
Machinery Act (Chapter 105, Subchapter II). 


(b) Each city may levy property taxes without restriction as to rate or amount 
for the following purposes: 


(1) Debt Service. — To pay the principal of and interest on all general 
obligation bonds and notes of the city. 


(2) Deficits. — To supply an unforeseen deficiency in the revenue (other 
than revenues of any of the enterprises listed in G.S. 106A-311), when 
revenues actually collected or received fall below revenue estimates 
made in good faith in accordance with the Local Government Budget 
and Fiscal Control Act. 


(3) Civil Disorders. — To meet the cost of additional law-enforcement 
personnel and equipment that may be required to suppress riots or 
other civil disorders involving an extraordinary breach of law and 
order within the jurisdiction of the city. 


(c) Each city may levy property taxes for one or more of the following 
purposes subject to the rate limitation set out in subsection (d): 
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(1) Administration. — To provide for the general administration of the 
city through the city council, the office of the city manager, the office 
of the city budget officer, the office of the city finance officer, the office 
of the city tax collector, the city purchasing agent, the city attorney, 
and for all other general administrative costs not allocated to a partic- 
ular board, commission, office, agency, or activity. 


(2) Air Pollution. — To maintain and administer air pollution control 
programs. 
(3) Airports. — To establish and maintain airports and related 


aeronautical facilities. 

(4) Ambulance Service. — To provide ambulance services, rescue squads, 
and other emergency medical services. 

(5) Animal Protection and Control. — To provide animal protection and 
control programs. 

(5a) Arts Programs and Museums. — To provide for arts programs and 
museums as authorized in G.S. 160A-488. 

(6) Auditoriums, Coliseums, and Convention Centers. — To provide public 
auditoriums, coliseums, and convention centers. 

(7) Beach Erosion and Natural Disasters. — To provide for shoreline pro- 
tection, beach erosion control and flood and hurricane protection. 

(8) Cemeteries. — To provide for cemeteries. 

(9) Civil Defense. — To provide for civil defense programs. 

(10) Debts and Judgments. — To pay and discharge any valid debt of the 
city or any judgment lodged against it, other than debts or judgments 
evidenced by or based on bonds or notes. 

(10a) Defense of Employees and Officers. — To provide for the defense of, 
and payment of civil judgments against, employees and officers or 
former employees and officers, as authorized by this Chapter. 

(11) Elections. — To provide for all city elections and referendums. 


(12) Electric Power. — To provide electric power generation, 
transmission, and distribution services. 

(13) Fire Protection. — To provide fire protection services and fire 
prevention programs. 

(14) Gas. — To provide natural gas transmission and distribution ser- 
vices. 

(15) Historic Preservation. — To undertake historic preservation pro- 


grams and projects. 

(16) Human Relations. — To undertake human relations programs. 

(17) Hospitals. — To establish, support and maintain public hospitals and 
clinics, and other related health programs and facilities, and to aid 
any private, nonprofit hospital, clinic, related facility, or other health 
program or facility. 

(18) Jails. — To provide for the operation of a jail and other local 
confinement facilities. 

(19) Joint Undertakings. — To cooperate with any other county, city, or 
political subdivision of the State in providing any of the functions, 
services, or activities listed in this subsection. 

(20) Libraries. — To establish and maintain public libraries. 

(21) Mosquito Control. 

(22) Off-Street Parking. — To provide off-street lots and garages for the 
parking and storage of motor vehicles. 

(23) Open Space. — To acquire open space land and easements in accor- 
dance with Article 19, Part 4, of this Chapter. 

(24) Parks and Recreation. — To establish, support and maintain public” 
parks and programs of supervised recreation. 

(25) Planning. — To provide for a program of planning and regulation of ‘ 
development in accordance with Article 19 of this Chapter. : 
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(26) Police. — To provide for law enforcement. 

(27) Ports and Harbors. — To participate in programs with the North 
Carolina Ports Authority and to provide for harbor masters. 

(27a) Senior Citizens Programs. — To undertake programs for the assis- 
tance and care of its senior citizens. 

(28) Sewage. — To provide sewage collection and treatment services as 
defined in G.S. 160A-311(8). 

(29) Solid Waste. — To provide solid waste collection and disposal ser- 
vices, and to acquire and operate landfills. 

(30) Shao, — To provide for the public streets, sidewalks, and bridges of 
the city. 

(31) Traffic Control and On-Street Parking. — To provide for the regu- 
lation of vehicular and pedestrian traffic within the city, and for the 
parking of motor vehicles on the public streets. 

(32) Water. — To provide water supply and distribution services. 

(33) Water Resources. — To participate in federal water resources 
development projects. 

(34) Watershed Improvement. — To undertake watershed improvement 
projects. 

(d) Property taxes may be levied for one or more of the purposes listed in 
subsection (c) up to a combined rate of one dollar and fifty cents ($1.50) on the 
one hundred dollars’ ($100.00) appraised value of property subject to taxation. 

(e) With an approving vote of the people, any city may levy property taxes 
for any purpose for which the city is authorized by its charter or general law 
to appropriate money. Any property tax levy approved by a vote of the people 
not be counted for purposes of the rate limitation imposed in subsection 

). 

The city council may call a referendum on approval of a property tax levy. 
The referendum may be held at the same time as any other city referendum 
or city election, but may not be otherwise held (i) on the day of any federal, 
State, district, or county election already validly called or scheduled by law at 
the time the tax referendum is called, or (ii) within the period of time beginning 
30 days before and ending 10 days after the day of any other city referendum 
or city election already validly called or scheduled by law at the time the tax 
referendum is called. The referendum shall be conducted by the same board of 
elections that conducts regular city elections. A notice of referendum shall be 
published in accordance with G.S. 163-287. The notice shall state the date of 
the referendum, the purpose for which it is being held, and a statement as to 
the eh day for registration for the referendum under the election laws then 
in effect. 

The proposition submitted to the voters shall be substantially in one of the 
following forms: 

(1) Shall the City/Town of s..:43...)5 ca je. be authorized to levy annually 
a property tax at an effective rate not in excess of....... cents on 
the one hundred dollars ($100.00) value of property; subject to taxation 
[ot LG -DUTDOSe. OFe saan’. in erated - os akatahaet 


(Qemhallatne City Down: Of. ceinii seal os Pike lentes 4a ts be authorized to levy 

aru med a property tax at a rate not in excess of that which will 
TOGUCE Br suahapn-m st for the, purpose. dhs a ai wagwe asosne Kee 2 

(3) Shall the Gaty/Tevay Of avot4es > ae -O m- O be authorized to levy 


annually a property tax without reeyaguien as to rate or amount for 
PRE BTNORE OL twee ee do) ent one! 

If a majority of those participating in the Skah approve the proposi- 
tion, the city council may proceed to levy annually a property tax within the 
limitations (if any) described in the proposition. Unless otherwise provided in 
the proposition submitted to the voters, a vote on a property tax levy not to 
exceed a specified rate per one hundred dollars ($100.00) value of property 
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subject to taxation is a vote on an effective rate per one hundred dollars 


($100.00) of appraised value of property before the application of any as- 


sessment ratio. 

The board of elections shall canvass the referendum and certify the results 
to the city council. The council shall then certify and declare the result of the 
referendum and shall publish a statement of the result once, with the following 
statement appended: “Any action or proceeding challenging the regularity or 
validity of this tax referendum must be begun within 30 days after (date of 
publication).” The statement of results shall be filed in the clerk’s office and 
inserted in the minutes of the council. 

Any action or proceeding in any court challenging the regularity or validity 
of a tax referendum must be begun within 30 days after the publication of the 
results of the referendum. After the expiration of this period of limitation, no 
right of action or defense based upon the invalidity of or any irregularity in the 
referendum shall be asserted, nor shall the validity of the referendum be open 
to question in any court upon any ground whatever, except in an action or 
proceeding begun within the period of limitation prescribed herein. 

Except for tax referendums on functions not included in subsection (c) of this 
section, any referendum held before July 1, 1973, on the levy of property taxes 
is not valid for the purposes of this subsection. Cities in which such referen- 
dums have been held may support programs formerly supported by voted prop- 
erty taxes within the general rate limitations set out in subsection (d) at any 
appropriate level and are not subject to the former voted rate limitation. 

(f) With an approving vote of the people, any city may increase the property 
tax rate limitation imposed in subsection (c) and may call a referendum for that 
purpose. The referendum may be held at the same time as any other city 
referendum or election, but may not be otherwise held (i) on the day of any 
federal, State, district, or county election, or (ii) within the period of time 
beginning 30 days before and ending 30 days after the day of any other city 
referendum or city election. The election shall be conducted by the same board 
of elections that conducts regular city elections. 

The proposition submitted to the voters shall be substantially in the follow- 
ing form: “Shall the effective property tax rate limitation applicable to the 
PILYT LOW OL sp pe ko en be increased from........ on the one hundred 
dollars ($100.00) value of property subject to taxation to...... on the one 
hundred dollars ($100.00) value of property subject to taxation?” 

If a majority of those participating in the referendum approve the proposi- 
tion, the rate limitation imposed in subsection (c) shall be increased for the city. 

(g) With respect to any of the categories listed in subsections (b) and (c) of 
this section, the city may provide the necessary personnel, land, buildings, 
equipment, supplies, and financial support from property tax revenues for the 
program, function, or service. 

(h) This section does not authorize any city to undertake any program, 
function, joint undertaking, or service not otherwise authorized by law. It is 
intended only to authorize the levy of property taxes within the limitations set 
out herein to finance programs, functions, or services authorized by other 
portions of the General Statutes or by city charters. (1917, c. 138, s. 37; 1919, 
c. 178, s. 3(37); C. S., s. 2963; 1921) c. 8; s. 1; Ex. Sess. 1921, c. 106, s. 1; 1947, 
c. 506; 1959, c. 1250, 's. 3;'1971, c. 698, s:'1; 1973, c. 426, s. 31° ¢. 803, s. 2;.1975, 
c. 664, s. 7; 1977; c. 187, s. 2; c. 834, s. 2; 1979, c.619, s. 5; 1979, 2nd Sess., c. 
[247s al, Toot, Cc. pO, 5. 1.) 


Local Modification. — Town of Carrboro: The second 1977 amendment added subdi- 
1979, 2nd Sess., c. 1139. vision (10a) to subsection (c). 

Effect of Amendments. — The first 1977 The 1979 amendment added “as defined in 
amendment added subdivision (27a) to subsec- G.S. 160A-311(3)” at the end of subdivision (28) 
tion (c). of subsection (c). 
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The 1979, 2nd Sess., amendment, in the sec- 
ond paragraph of subsection (e), substituted the 
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§ 160A-213 


of the referendum be published twice and pro- 
vided for the timing of the notice. 





The 1981 amendment added subdivision (5a) 
of subsection (c). 


present fourth sentence for the former fourth 
and fifth sentences, which provided that notice 


§ 160A-210: Repealed by Session Laws 1979, 2nd Session, c. 1247, s. 22. 


§ 160A-211.1. Privilege license tax on low-level radioactive 
and hazardous wastes facilities. 


(a) Cities in which hazardous waste facilities as defined in GS. 
130-166.16(5) or low-level radioactive waste facilities as defined in 104E-7(9b) 
[104E-5(9b)] are located may levy an annual privilege license tax on persons 
or firms operating such facilities only in accordance with this section. 

(b) The rate or rates of a tax levied under authority of this section shall be 
in an amount calculated to compensate the city for the additional costs 
incurred by it from having a hazardous waste facility or a low-level radioactive 
waste facility located in its jurisdiction, which costs may include the loss of ad 
valorem property tax revenues from the property on which a facility is located, 
the cost of providing any additional emergency services, the cost of monitoring 
air, surface water, groundwater, and other environmental media to the extent 
other monitoring data is not available, and other costs the municipality estab- 
lished as being associated with the facilities and for which it is not otherwise 
compensated. 

(c) Any person or firm taxed pursuant to this section may appeal the tax rate 
to the board, but shall pay the tax when due, subject to a refund when the 
appeal is resolved by the board or in the courts. (1981, c. 704, s. 15.) 


Editor’s Note. — Session Laws 1981, c. 704, 
ss. 1 and 2, provide: 

“Section 1. Short title. This act may be 
referred to as the Waste Management Act of 
1981. 

“Sec. 2. Purpose. The purpose of this act is to 
provide for a comprehensive system for man- 
agement of hazardous and low-level radioactive 
waste in North Carolina as reflected in the 1981 
Report of the Governor’s Task Force on Waste 
Management.” 


Session Laws 1981, c. 704, s. 26, provides that 
the act shall be liberally construed to carry out 
the policies set forth in the act. 

Session Laws 1981, c. 704, s. 27, contains a 
severability clause. 

The reference in subsection (a) to 
§ 104E-7(9b) should be to § 104E-5(9b). The 
correction has been made in brackets in the sec- 
tion as set out above. 


§ 160A-213. Motor vehicle taxes. 


(a) A city may impose an annual license tax on motor vehicles as permitted 
by G.S. 20-97. 

(b) By ordinance a city may provide that the annual license tax imposed 
under subsection (a) above may be waived for individuals serving as firemen 
or as members of emergency medical teams. A city may also provide such 
individuals with tags or decals with distinctive coloring, or other means, to 
identify the individual as a fireman or a member of an emergency medical 
team. (1971, c. 698, s. 1; 1979, c. 442.) 


Effect of Amendments. — The 1979 amend- 
ment designated the former section as subsec- 
tion (a), and added subsection (b). 
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§ 160A-234 


ARTICLE 10. 


Special Assessments. 


§ 160A-216. Authority to make special assessments. 


Any city is authorized to make special assessments against benefited prop- 


erty within its corporate limits for: 


(4) Constructing, reconstructing, extending, or otherwise building or 
improving sewage collection and disposal systems of all types, includ- 
ing septic tank systems or other on-site collection or disposal facilities 


or systems; 
(1979, c. 619, s.12.) 


Effect of Amendments. — The 1979 amend- 
ment substituted “or” for “and” after 
“extending” near the beginning of subdivision 
(4), inserted “collection and” near the middle of 
subdivision (4), and added “of all types, includ- 
ing septic tank systems or other on-site collec- 


§ 160A-233. Enforcement 


of 


tion or disposal facilities or systems” at the end 
of subdivision (4). 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only the introductory language and sub- 
division (4) are set out. 


assessments; interests; 


foreclosure; limitations. 


Local Modification. — Forsyth: 1977, c. 
203. 


CASE NOTES 


Attorney’s Fee. — Construed together, sub- 
section (c) of this section and § 105-374(i), pro- 
vide for an award of one reasonable attorney’s 
fee, in the court’s discretion, in a foreclosure of 
an assessment lien by action in nature of action 
to foreclose a mortgage. Guilford County v. 
Boyan, 42 N.C. App. 627, 257 S.E.2d 463 (1979). 

Limitations of Actions. — 

The inherent illogic of the literal meaning of 
the first sentence of subsection (d), the sen- 
tence’s context, and the statute’s history all 
show that the legislature did not intend to bar 


an action for installments of assessments 
falling due within the 10-year limitation 
period, even when installments which became 
due more than 10 years before the institution of 
the action were sought to be included in the 
action. Guilford County v. Boyan, 42 N.C. App. 
627, 257 S.E.2d 463 (1979). 

The second sentence of subsection (d) makes 
plain that the legislature intended the statute 
of limitations to run anew from the due date of 
each individual installment. Guilford County v. 
Boyan, 42 N.C. App. 627, 257 S.E.2d 463 (1979). 


§ 160A-234. Assessments on property held by tenancy for 


life or years. 


(a) Assessments upon real property in the possession or enjoyment of a 
tenant for life, or a tenant for a term of years, shall be paid in accordance with 


G.S. 37-36(b). 


(b) Repealed by Session Laws 1979, c. 107, s. 12. (1911, c. 7, ss. 1, 2, 3; C.S., 
ss..2718, 2719, 2720; 1971, c. 698, s. 1; 1979, c. 107, s. 12.) 


Effect of Amendments. — The 1979 amend- 
ment substituted “in accordance with GS. 
37-36(b)” for “pro rata by the tenant and the 
remaindermen after the life estate, or the 


owner in fee after the expiration of the tenancy 
for years according to their respective interests 
in the land calculated as provided in G.S. 37-13” 
in subsection (a), and deleted subsection (b), 
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which provided for a right of contribution in 
any tenant for life or years who had paid more 
than his pro rata share of any assessment. 


§ 160A-238. Authority to make assessments for beach ero- 
sion control and flood and hurricane protection 
works. 


Local Modification. — Towns of Holden 
Beach and Ocean Isle Beach: 1979, c. 440; 1981, 
c. 318. 


ARTICLE 11. 


Eminent Domain. 


§ 160A-240: Repealed by Session Laws 1981, c. 919, s. 28, effective January 
1, 1982. 


Cross References. — For present provisions 
as to eminent domain, see Chapter 40A. 


§ 160A-240.1. Power to acquire property. 


A city may acquire, by gift, grant, devise, bequest, exchange, purchase, lease, 
or any other lawful method, the fee or any lesser interest in real or personal 
property or use by the city or any department, board, commission or agency of 
the city. In exercising the power of eminent domain a city shall use the proce- 
dures of Chapter 40A. (1981, c. 919, s. 29.) 


Editor’s Note. — Session Laws 1981, c. 919, 
s. 33, makes the act effective Jan. 1, 1982. 


§§ 160A-241 to 160A-261: Repealed by Session Laws 1981, c. 919, s. 
28, effective January 1, 1982. 


Cross References. — For present provisions 
as to eminent domain, see Chapter 40A. 


§ 160A-263: Repealed by Session Laws 1981, c. 919, s. 28, effective January 
1, 1982. 


Cross References. — For present provisions 
as to eminent domain, see Chapter 40A. 
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ARTICLE 12. 


Sale and Disposition of Property. 
§ 160A-266. Methods of sale; limitation. 


Local Modification. — Brunswick: 1981, c. 1981, c. 283; Person: 1981, c. 941; Sampson: 
283; Caswell: 1981, c. 941; Columbus: 1981, c. 1981, c. 459; Swain: 1981, c. 137; Vance and 
270; Edgecombe: 1981, c. 971; Franklin and Warren: 1981, c. 941; Washington: 1979, 2nd 
Granville: 1981, c. 941; Haywood and Jackson: __ Sess., c. 1120; City of Asheville: 1979, c. 317; 
1981, c. 137; Johnston: 1981, c. 459; Lenoir: 1981, c.631; City of Elizabeth City: 1979, c. 129; 
1981, c. 176; Macon: 1979, c. 235; Madison: City of Kinston: 1981, c. 176. 

1981, c. 174; Pasquotank: 1979, c. 129; Pender: 


§ 160A-267. Private sale. 


When the council proposes to dispose of property by private sale, it shall at 
a regular council meeting adopt a resolution or order authorizing an appropri- 
ate city official to dispose of the property by private sale at a negotiated price. 
The resolution or order shall identify the property to be sold and may, but need 
not, specify a minimum price. A notice summarizing the contents of the resolu- 
tion or order shall be published once after its adoption, and no sale shall be 
consummated thereunder until 10 days after its publication. (1971, c. 698, s. 
1;.1979, 2nd Sess., c. 1247, s. 24.) 


Local Modification. — Mecklenburg: 1981, Sess., amendment substituted “A _ notice 
c. 510. summarizing the content of the” for “The” at 
Effect of Amendments. — The 1979, 2nd __ the beginning of the third sentence. 


§ 160A-269. Negotiated offer, advertisement, and upset 
bids. 


A city may receive, solicit, or negotiate an offer to purchase property and 
advertise it for upset bids. When an offer is made and the council proposes to 
accept it, the council shall require the offeror to deposit five percent (5%) of his 
bid with the city clerk, and shall publish a notice of the offer. The notice shall 
contain a general description of the property, the amount and terms of the offer, 
and a notice that within 10 days any person may raise the bid by not less than 
ten percent (10%) of the first one thousand dollars ($1,000) and five percent 
(5%) of the remainder. When a bid is raised, the bidder shall deposit with the 
city clerk five percent (5%) of the increased bid, and the clerk shall readvertise 
the offer at the increased bid. This procedure shall be repeated until no further 
qualifying upset bids are received, at which time the council may accept the 
offer and sell the property to the highest bidder. The council may at any time 
reject any and all offers. (1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, s. 25.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment deleted “for cash” at the end 
of the fifth sentence. 
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§ 160A-272. Lease or rental of property. 


Any property owned by a city may be leased or rented for such terms and 
upon such conditions as the council may determine, but not for longer than 10 
years (except as otherwise provided herein) and only if the council determines 
that the property will not be needed by the city for the term of the lease. In 
determining the term of a proposed lease, periods that may be added to the 
original term by options to renew or extend shall be included. Property may be 
rented or leased only pursuant to a resolution of the council authorizing the 
execution of the lease or rental agreement adopted at a regular council meeting 
upon 10 days’ public notice. Notice shall be given by publication describing the 
property to be leased or rented, stating the annual rental or lease payments, 
and announcing the council’s intent to authorize the lease or rental at its next 
regular meeting. 

No public notice need be given for resolutions authorizing leases or rentals 
for terms of one year or less, and the council may delegate to the city manager 
or some other city administrative officer authority to lease or rent city property 
for terms of one year or less. Leases for terms of more than 10 years shall be 
treated as a sale of property and may be executed by following any of the 
procedures authorized for sale of real property. (1971, c. 698, s. 1; 1979, 2nd 
Sess., c. 1247, s. 26.) 


Local Modification. — Wake: 1979, c. 275; 
city of Charlotte: 1979, c. 446; town of Beaufort: 
1979, c. 371. 

Effect of Amendments. — The 1979, 2nd 


sentence of the first paragraph, which read 
“Subject to G.S. 160A-321, a city-owned utility 
or a public service enterprise may be leased for 
a period of more than 10 years.” 


Sess., amendment deleted the former second 


§ 160A-272.1. Lease of utility or enterprise property. 


Subject to G.S. 160A-321, a city-owned utility or public service enterprise, or 
part thereof, may be leased. (1979, 2nd Sess., c. 1247, s. 27.) 


§ 160A-274. Sale, lease, exchange and joint use of govern- 
mental property. 


(c) Action under this section shall be taken by the governing body of the 
governmental unit. Action hereunder by any State agency, except the Depart- 
ment of Transportation, shall be taken only after approval by the Department 
of Administration. Action with regard to State property under the control of the 
Department of Transportation shall be taken by the Department of Transpor- 
tation or its duly authorized delegate. Provided, any county board of education 
or board of education for any city administrative unit may, upon such terms 
and conditions as it deems wise, lease to another governmental unit for one 
dollar ($1.00) per year any real property owned or held by the board which has 
been determined by the board to be unnecessary or undesirable for public 
school purposes. (1969, c. 806; 1971, c. 698, s. 1; 1973, c. 507, s. 5; 1975, c. 455; 
c. 664, s. 9; c. 879, s. 46; 1977, c. 464, s. 34.) 


Local Modification. — New Hanover: 1977, 
c. 97; 1981, c..437. 

Cross References. — As to the sale, 
exchange or lease of school property, see 
§ 115C-518. 

Effect of Amendments. — The 1977 amend- 
ment, effective July 1, 1977, substituted 


“Department of Transportation” for “Board of 
Transportation” in three places in subsection 
(c). 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only subsection (c) is set out. 
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OPINIONS OF ATTORNEY GENERAL 


Procedural Requirements. — In the sale, 160A must be followed. See opinion of Attorney 
lease, exchange of real or personal property by General to Robert C. Cogswell, Jr., Fayetteville 
a city or county pursuant to this section the City Attorney, 49 N.C.A.G. 91 (1980). 
procedural requirements of Article 12, Chapter 


§ 160A-277. Sale of land to volunteer fire departments and 
rescue squads; procedure. 


(a) A city, upon such terms and conditions as it deems wise, with or without 
monetary consideration may lease, sell or convey to a volunteer fire depart- 
ment or to a volunteer rescue squad any land or interest in land, for the purpose 
of constructing or expanding fire department or rescue squad facilities, if the 
volunteer fire department or volunteer rescue squad provides fire protection or 
rescue services to the city. 

(b) Any lease, sale or conveyance under this section must be approved by the 
city council by resolution adopted at a regular meeting of the council upon 10 
days’ public notice. Notice shall be given by publication describing the property 
to be leased or sold, stating the value of the properties, the proposed monetary 
consideration or lack thereof, and the council’s intent to authorize the lease, 
sale or conveyance. (1979, c. 583.) 


Local Modification. — Onslow: 1981, c. 115. 


§§ 160A-278 to 160A-280: Reserved for future codification purposes. 


ARTICLE 13. 


Law Enforcement. 


§ 160A-282. Auxiliary law-enforcement personnel; 
workers’ compensation benefits. 


(a) A city may by ordinance provide for the organization of an auxiliary 
police department made up of volunteer members. 

(b) A city, by enactment of an ordinance, may provide that, while 
undergoing official training and while performing duties on behalf of the city 
pursuant to orders or instructions of the chief of police of the city, auxiliary 
law-enforcement personnel shall be entitled to benefits under the North 
Carolina Workers’ Compensation Act and to any fringe benefits for which such 
volunteer personnel qualify. 

(c) The board of commissioners of any county may provide that persons who 
are deputized by the sheriff of the county as special deputy sheriffs or persons 
who are serving as volunteer law-enforcement officers at the request of the 
sheriff and under his authority, while undergoing official training and while 
performing duties on behalf of the county pursuant to orders or instructions of 
the sheriff, shall be entitled to benefits under the North Carolina Workers’ 
Compensation Act and to any fringe benefits for which such persons qualify. 
(1969, c, 206, s. 1; 1971,.c, 698, s..1;, 1973?" 1263,'s: 1°°1979°c'714, 8. 2° 1979, 
2nd Sess., c. 1247, s. 28.) 


Effect of Amendments. — The 1979 amend- ‘“Workers’” for “Workmen’s” near the end of 
ment, effective July 1, 1979, substituted subsections (a) and (b) (now subsections (b) and 
(c)). 
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The 1979, 2nd Sess., amendment added 
present subsection (a) and redesignated former 
subsections (a) and (b) as (b) and (c). 


§ 160A-283. Joint county and city auxiliary police. 


The governing body of any city, town, or county is hereby authorized to 
create and establish a joint law-enforcement officers’ auxiliary force with one 
or more cities, towns, or counties. Each participating city, town, or county 
shall, by resolution or ordinance, establish the joint auxiliary police force. The 
resolution or ordinance shall specify whether the members of the joint auxil- 
iary police force shall be volunteers or shall be paid. Members shall be 
appointed by the respective governmental units and shall take the oath 
required for regular police officers. The joint auxiliary force may be called into 
active service at any time by the mayor or chief of police of the participating 
town or city or the chairman of the board of commissioners or sheriff of a 
participating county. Members of the joint auxiliary force, while undergoing 
official training and while on active duty shall be members of the unit which 
called the auxiliary force into active duty and shall be entitled to all powers, 
privileges and immunities afforded by law to regularly employed 
law-enforcement officers of that unit including benefits under the Workers’ 
Compensation Act. Members of the joint auxiliary force shall not be considered 
as public officers within the meaning of the North Carolina Constitution. Such 
members shall be dressed in the uniform prescribed by such auxiliary force at 
any time such members or member exercises any of the duties or authority 
herein provided for. (1971, c. 607; c. 896, s. 4; 1979, c. 714, s. 2.) 


Effect of Amendments. — The 1979 amend- “Workers’” for “Workmen’s” near the end of the 
ment, effective July 1, 1979, substituted sixth sentence. 


§ 160A-286. Extraterritorial jurisdiction of policemen. 


Local Modification: Village of Pinehurst, 
1979, 2nd Sess., c. 1168. 


CASE NOTES 


Cited in State v. Mangum, 30 N.C. App. 311, 
226 S.E.2d 852 (1976); State v. Williams, 31 
N.C. App. 237, 229 S.E.2d 63 (1976). 


§ 160A-288. Cooperation between law-enforcement 
agencies. 


(a) In accordance with rules, policies, or guidelines officially adopted by the 
governing body of the city or county by which he is employed, and subject to 
any conditions or restrictions included therein, the head of any 
law-enforcement agency may temporarily provide assistance to another agency 
in enforcing the laws of North Carolina if so requested in writing by the head 
of the requesting agency. The assistance may comprise allowing officers of the 
agency to work temporarily with officers of the requesting agency (including 
in an undercover capacity) and lending equipment and supplies. While 
working with the requesting agency under the authority of this section, an 
officer shall have the same jurisdiction, powers, rights, privileges and 
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immunities (including those relating to the defense of civil actions and 
payment of judgments) as the officers of the requesting agency in addition to 
those he normally possesses. While on duty with the requesting agency, he 
shall be subject to the lawful operational commands of his superior officers in 
the requesting agency, but he shall for personnel and administrative purposes, 
remain under the control of his own agency, including for purposes of pay. He 
shall furthermore be entitled to workmen’s compensation and the same bene- 
fits when acting pursuant to this section to the same extent as though he were 
functioning within the normal scope of his duties. 
(b) As used in this section: 

(1) “Head” means any director or chief officer of a law-enforcement agency 
including the chief of police of a local department, chief of police of 
county police department, and the sheriff of a county, or an officer of 
one of the above named agencies to whom the head of that agency has 
delegated authority to make or grant requests under this section, but 
only one officer in the agency shall have this delegated authority at 
any time. 

(2) “Law-enforcement agency” means only a municipal police department, 
a county police department, or a sheriff's department. All other State 
and local agencies are exempted from the provisions of this section. 

(c) This section in no way reduces the jurisdiction or authority of State 
law-enforcement officers. (1967, c. 846; 1971, c. 698, s. 1; c. 896, s. 4; 1977, c. 
534; 1981, c. 93, s.. 2.) 


Editor’s Note. — Section 97-1.1 provides ment, effective July 1, 1977, rewrote this sec- 
that references to “workmen’s compensation” tion. 
shall be deemed to refer to “workers’ compensa- The 1981 amendment added the parenthet- 
tion.” ical language in the third sentence of subsec- 
Effect of Amendments. — The 1977 amend- __ tion (a). 


§ 160A-288.1. Assistance by State law-enforcement officers; 
rules; cost. 


(a) The governing body of any city or county may request the Governor to 
assign temporarily State law-enforcement officers with statewide authority to 
provide law-enforcement protection when local law-enforcement officers: (i) are 
engaged in a strike; (ii) are engaged in a slowdown; (iii) otherwise refuse to 
fulfill their law-enforcement responsibilities; or (iv) submit mass resignations. 
The request from the governing body of the city or county shall be in writing. 
The request from a county governing board shall be upon the advice of the 
sheriff of the county. 

(b) The Governor shall formulate such rules, policies or guidelines as may 
be necessary to establish a plan under which temporary State law-enforcement 
assistance will be provided to cities and counties. The Governor may delegate 
the responsibility for developing appropriate rules, policies or guidelines to the 
head of any State department. The Governor may also delegate to a depart- 
ment head the authority to determine the number of officers to be assigned in 
a particular case, if any, and the length of time they are to be assigned. 

(c) While providing assistance to a city or county, a State law-enforcement 
officer shall be considered an employee of the State for all purposes, including 
compensation and fringe benefits. 

(d) While providing assistance to the city or county, a State officer shall be 
subject to the lawful operational commands of his State superior officers. The 
ranking representative of each State law-enforcement agency providing assis- 
tance shall consult with the appropriate city or county officials prior to 
deployment of the State officers under his command. (1979, c. 639, s. 1.) 
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§ 160A-288.2. Assistance to State law-enforcement 
agencies. 


(a) In accordance with rules, policies, or guidelines officially adopted by the 
governing body of the city or county by which he is employed, and subject to 
any conditions or restrictions included therein, the head of any local 
law-enforcement agency may temporarily provide assistance to a State 
law-enforcement agency in enforcing the laws of North Carolina if so requested 
in writing by the head of the State agency. The assistance may comprise 
allowing officers of the local agency to work temporarily with officers of the 
State agency (including in an undercover capacity) and lending equipment and 
supplies. While working with the State agency under the authority of this 
section, an officer shall have the same jurisdiction, powers, rights, privileges 
and immunities (including those relating to the defense of civil actions and the 
peyenent of judgments) as the officers of the State agency in addition to those 

e normally possesses. While on duty with the State agency, he shall be subject 
to the lawful operational commands of his superior officers in the State agency, 
but he shall for personnel and administrative purposes, remain under the 
control of the local agency, including for purposes of pay. He shall furthermore 
be entitled to workmen’s compensation and the same benefits when acting 
pursuant to this section to the same extent as though he were functioning 
within the normal scope of his duties. 

(b) As used in this section: 

(1) “Head” means any director or chief officer of any State or local 
law-enforcement agency including the chief of police of a local depart- 
ment, chief of police of a county policy department, and the sheriff of 

- a county, or an officer of the agency to whom the head of that agency 
has delegated authority to make or grant requests under this section, 
but only one officer in the agency shall have this delegated authority 
at any time. 

(2) “Local law-enforcement agency” means any municipal police depart- 
ment, a county police department, or a sheriff's department. 

(3) “State law-enforcement agency” means any State agency, force, 
department, or unit responsible for enforcing criminal laws. 

(c) This section in no way reduces the jurisdiction or authority of State 
law-enforcement officers. (1981, c. 878.) 


ARTICLE 15. 
Streets, Traffic and Parking. 


§ 160A-296. Establishment and control of streets; center 
and edge lines. 


(a) A city shall have general authority and control over all public streets, 
sidewalks, alleys, bridges, and other ways of public passage within its corpo- 
rate limits except to the extent that authority and control over certain streets 
and bridges is vested in the Board of Transportation. General authority and 
control includes but is not limited to: 

(1) The duty to keep the public streets, sidewalks, alleys, and bridges in 
proper repair; 

(2) The duty to keep the public streets, sidewalks, alleys, and bridges open 
for travel and free from unnecessary obstructions; 

(3) The power to open new streets and alleys, and to widen, extend, pave, 
clean, and otherwise improve existing streets, sidewalks, alleys, and 
bridges, and to acquire the necessary land therefor by dedication and 
acceptance, purchase, or eminent domain; 
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(4) The power to close any street or alley either permanently or 
temporarily; 

(5) The power to regulate the use of the public streets, sidewalks, alleys, 
and bridges; 


(6) The power to regulate, license, and prohibit digging in the streets, 
sidewalks, or alleys, or placing therein or thereon any pipes, poles, 
wires, fixtures, or appliances of any kind either on, above, or below the 
surface; 

(7) The abies to provide for lighting the streets, alleys, and bridges of the 
city; an 

(8) The power to grant easements in street rights-of-way as permitted by 
G.S. 160A-273. 

(b) Whenever a municipal street or bridge, or part thereof, is painted or 
repainted with center lines or edge lines or both, such center lines or edge lines 
shall be installed and maintained in conformance with the Manual on Uniform 
Traffic Control Devices for Streets and Highways issued by the United States 
Department of Transportation, Federal Highway Administration, 1971, or any 
subsequent revisions thereof approved by the State Department of Transporta- 
tion. Nothing in this section shall be deemed to require the painting of center 
lines or edge lines upon any municipal street nor to prohibit the painting of 
center or edge lines with colors clearly distinguishable from any of the colors 
specified for use by said manual and any duly approved subsequent revisions. 
(1917, c. 136, subch. 5, s. 1; subch. 10, s. 1; 1919, cc. 1386, 237; C.S., ss. 2787, 
2793; 1925, c. 200; 1963, c. 986; 1971, c. 698, s. 1; 1973, c. 507, s. 5; 1979, c. 598.) 


Effect of Amendments. — The 1979 amend- 
ment designated the former section as subsec- 
tion (a), and added subsection (b). 


CASE NOTES 


The Duty of Keeping the Streets, etc. — 

This section imposes upon the municipality 
the positive duty to maintain its streets in a 
reasonably safe condition for travel. Stancill v. 
City of Washington, 29 N.C. App. 707, 225 
S.E.2d 834 (1976). 

The power provided by subdivision (a)(3) 
of this section is to be exercised in the discre- 
tion of the governing body of the municipality 
acting in its governmental, rather than its pro- 
prietary capacity. Rockingham Square 


Shopping Center, Inc. v. Town of Madison, 45 
N.C. App. 249, 262 S.E.2d 705 (1980). 

But Municipality Is Not Insurer, etc. — 

While the city is not an insurer of the condi- 
tion of its streets, this section does subject the 
defendant city to liability for the negligent 
failure to maintain its streets in a reasonably 
safe condition. Stancill v. City of Washington, 
29 N.C. App. 707, 225 S.E.2d 834 (1976). 

Stated in General Greene Inv. Co. v. Greene, 
48 N.C. App. 29, 268 S.E.2d 810 (1980). 


§ 160A-297. Streets under authority of Board of Transpor- 


tation. 


CASE NOTES 


City Is Not Liable for Dangerous Condi- 
tion It Did Not Create, on State Highway 
within Its Borders. — When a city street 
becomes a part of the State highway system, the 
board of transportation is responsible for its 
maintenance thereafter which includes the 
control of all signs and structures within the 


right-of-way. Therefore, in the absence of any 
control over a State highway within its border, 
a municipality has no liability for injuries 
resulting from a dangerous condition of such 
street unless it created or increased such condi- 
tion. Shapiro v. Toyota Motor Co., 38 N.C. App. 
658, 248 S.E.2d 868 (1978). 


140 


§ 160A-299 1981 CUMULATIVE SUPPLEMENT § 160A-299 


Applied in Dize Awning & Tent Co. v. City Cited in Stancill v. City of Washington, 29 
of Winston-Salem, 29 N.C. App. 297, 224S.E.2d N.C. App. 707, 225 S.E.2d 834 (1976). 
257 (1976). 


§ 160A-299. Procedure for permanently closing streets and 
alleys. 


(a) When a city proposes to permanently close any street or public alley, the 
council shall first adopt a resolution declaring its intent to close the street or 
alley and calling a public hearing on the question. The resolution shall be 
published once a week for four successive weeks prior to the hearing, a copy 
thereof shall be sent by registered or certified mail to all owners of property 
adjoining the street or alley as shown on the county tax records, and a notice 
of the closing and public hearing shall be prominently posted in at least two 
places along the street or alley. If the street or alley is under the authority and 
control of the Department of Transportation, a copy of the resolution shall be 
mailed to the Department of Transportation. At the hearing, any person may 
be heard on the question of whether or not the closing would be detrimental 
to the public interest, or the property rights of any individual. If it appears to 
the satisfaction of the council after the hearing that closing the street or alley 
is not contrary to the public interest, and that no individual owning property 
in the vicinity of the street or alley or in the subdivision in which it is located 
would thereby be deprived of reasonable means of ingress and egress to his 
property, the council may adopt an order closing the street or alley. A certified 
copy of the order (or judgment of the court) shall be filed in the office of the 
peanster of deeds of the county in which the street, or any portion thereof, is 
ocated. 

(b) Any person aggrieved by the closing of any street or alley including the 
Department of Transportation if the street or alley is under its authority and 
control, may appeal the council’s order to the General Court of Justice within 
30 days after its adoption. The court shall hear the matter de novo, and shall 
have full jurisdiction to try the issues arising and to order the street or alley 
closed upon proper findings of fact by the jury. No cause of action or defense 
founded upon the invalidity of any proceedings taken in closing any street or 
alley may be asserted, nor shall the validity of the order be open to question 
in any court upon any ground whatever, except in an action or proceeding 
begun within 30 days after the order is adopted. 

(c) Upon the closing of a street or alley in accordance with this section, 
subject to the provisions of subsection (f) of this section, all right, title, and 
interest in the right-of-way shall be conclusively presumed to be vested in those 
persons owning lots or parcels of land adjacent to the street or alley, and the 
title of such adjoining landowners, for the width of the abutting land owned by 
them, shall extend to the centerline of the street or alley. 

(d) This section shall apply to any street or public alley within a city or its 
extraterritorial jurisdiction that has been irrevocably dedicated to the public, 
without regard to whether it has actually been opened. 

(e) No street or alley under the control of the Department of Transportation 
may be closed unless the Department of Transportation consents thereto. 

(f) A city may reserve its right, title, and interest in any utility improvement 
or easement within a street closed pursuant to this section. Such reservation 
shall be stated in the order of closing. (1971, c. 698, s. 1; 1973, c. 426, s. 47; c. 
507, s. 5; 1977, c. 464, s. 34; 1981, c. 401; c. 402, ss. 1, 2.) 


Effect of Amendments. — The 1977 amend- “Department of Transportation” for “Board of 
ment, effective July 1, 1977, substituted Transportation” throughout the section. 
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§ 160A-301 


The first 1981 amendment inserted “within a 
city or its extraterritorial jurisdiction” in sub- 
section (d). 

The second 1981 amendment inserted “sub- 


GENERAL STATUTES OF NORTH CAROLINA 


§ 160A-304 


ject to the provisions of subsection (f) of this 
section” in subsection (c), and added subsection 


CASE NOTES 


Collateral Attack of Finding That Notice 
of Hearing Was Duly Published. — Where 
all abutting owners consented to a closing, no 
other notices by mail to landowners were 
required by former § 153-9(17), and subsequent 
owners of property who purchased on the rep- 
resentation that an adjacent street was open 
could not collaterally attack the city council’s 
finding that notice of the hearing was duly 


published. General Greene Inv. Co. v. Greene, 
48 N.C. App. 29, 268 S.E.2d 810 (1980). 

Indexing of the resolution closing a street 
under the name of the city without also 
indexing it under the names of the abutting 
landowners who acquired the fee simple title to 
the portion closed, was all that was statutorily 
required. General Greene Inv. Co. v. Greene, 48 
N.C. App. 29, 268 S.E.2d 810 (1980). 


§ 160A-301. Parking. 


(d) The governing body of any city may, by ordinance, regulate the stopping, 
standing, or parking of vehicles in specified areas of any parking areas or 
driveways of a hospital, shopping center, apartment house, condominium 
complex, or commercial office complex, or any other privately owned public 
vehicular area, or prohibit such stopping, standing, or parking during any 
specified hours, provided the owner or person in general charge of the operation 
and control of that area requests in writing that such an ordinance be adopted. 
The owner of a vehicle parked in violation of an ordinance adopted pursuant 
to this subsection shall be deemed to have appointed any appropriate 
law-enforcement officer as his agent for the purpose of arranging for the trans- 
portation and safe storage of such vehicle. (1917, c. 186, subch. 5, s. 1; 1919, ce. 
136, 237; C.S., s. 2787; 1941, c. 153, ss. 1, 2; c. 272; 1947, c. 7; 1953, c. 171; 1965, 
c. 945; 1971, c. 698, s. 1; 1973, c. 426, s. 48; 1979, c. 745, s. 2.) 


Effect of Amendments. — The 1979 amend- 
ment added subsection (d). 
Only Part of Section Set Out. — As only 


subsection (d) was changed by the amendment, 
the rest of the section is not set out. 


CASE NOTES 


Cited in Cauble v. City of Asheville, 45 N.C. 
App. 152, 263 S.E.2d 8 (1980). 


§ 160A-303. Removal and disposal of junked and aban- 
doned motor vehicles. 


Local Modification. — Town of Carrboro: 
'1979, c. 301; town of Garner: 1979, c. 270. 


§ 160A-304. Regulation of taxis. 


(a) A city may by ordinance license and regulate all vehicles operated for 
hire in the city. The ordinance may require that the drivers and operators of 
taxicabs engaged in the business of transporting passengers for hire over the 
public streets shall obtain a license or permit from the city. The ordinances 
may also specify the types of taxicab services which are legal in the munic- 
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ipality; provided, that in all cases shared-ride services as well as exclusive-ride 
services shall be legal. Shared-ride service is defined as a taxi service in which 
two or more persons with either different origins or with different destinations, 
or both, occupy a taxicab at one time. Exclusive-ride service is defined as a taxi 
service in which the first passenger or party requests exclusive use of the 
taxicab. The following factors shall be deemed sufficient grounds for refusing 
to issue a permit or for revoking a permit already issued: 

(1) Conviction of a felony against this State, or conviction of any offense 
against another state which would have been a felony if committed in 
this State; 

(2) Violation of any federal or State law relating to the use, possession, or 
sale of intoxicating liquors or narcotic or barbiturate drugs; 

(3) Addiction to or habitual use of intoxicating liquors or narcotic or bar- 
biturate drugs; 

(4) Violation of any federal or State law relating to prostitution; 

(5) Noncitizenship in the United States; 

(6) Habitual violation of traffic laws or ordinances. 

The ordinance may also require operators and drivers of taxicabs to display 
prominently in each taxicab, so as to be visible to the passengers, the city taxi 
permit, the schedule of fares, a photograph of the driver, and any other iden- 
-tifying matter that the council may deem proper and advisable. The ordinance 
may also establish rates that may be charged by taxicab operators, may limit 
the number of taxis that may operate in the city, and may grant franchises to 
taxicab operators on any terms that the council may deem advisable. 
(b) When a city ordinance grants a taxi franchise for operation of a stated 
number of taxis within the city, the holder of the franchise shall report at least 
uarterly to the council the average number of taxis actually in operation 
uring the preceding quarter. The council may amend a taxi franchise to 
reduce the number of authorized vehicles by the average number not in actual 
operation during the preceding quarter, and may transfer the unused 
allotment to another franchised operator. Such amendments of taxi franchises 
shall not be subject to G.S. 160A-76. Allotments of taxis among franchised 
operators may be transferred only by the city council, and it shall be unlawful 
for any franchised operator to sell, assign, or otherwise transfer allotments 
under a taxi franchise. (1943, c. 639, s. 1; 1945, c. 564, s. 2; 1971, c. 698, s. 1; 
1981, c. 606, s. 5.) 


Effect of Amendments. — The 1981 amend- 
ment added the third and fourth sentences in 
subsection (a). 


CASE NOTES 


Cited in State v. Johnson, 42 N.C. App. 234, 
256 S.E.2d 297 (1979). 


OPINIONS OF ATTORNEY GENERAL 


Subdivision (a)(2) does not prohibit the ion of Attorney General to Mr. Joe Chandler, 
issuance of taxi operator’s permits where City Attorney, Elizabethtown, N.C., 47 
the applicant therefor has a prior conviction for N.C.A.G. 74 (1977). 
possession or sale of intoxicating liquors. Opin- 
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ARTICLE 16. 
Public Enterprises. 


Part 1. General Provisions. 


§ 160A-311. Public enterprise defined. 


As used in this Article, the term “public enterprise” includes: 

(3) Sewage collection and disposal systems of all types, including septic 
tank systems or other on-site collection or disposal facilities or sys- 
tems; 

(5) Public transportation systems; 

(1977,.c. b1458..2: 1979, .c.. O19, sv2.) 


Effect of Amendments. — The 1977 amend- __ the end of subdivision (3). 
ment rewrote subdivision (5), which formerly Only Part of Section Set Out. — As the rest 
read “Bus lines and mass transit systems.” of the section was not changed by the amend- 
The 1979 amendment added “of all types, ment, only the introductory language and sub- 
including septic tank systems or other on-site division (5) are set out. 
collection or disposal facilities or systems” at 


CASE NOTES 


Applied in Dize Awning & Tent Co. v. City Cited in Big Bear of North Carolina, Ine. v. 
of Winston-Salem, 29 N.C. App. 297, 224S.E.2d City of High Point, 294 N.C. 262, 240 S.E.2d 
257 (1976). 422 (1978). 


§ 160A-312. Authority to operate public enterprises. 


A city shall have authority to acquire, construct, establish, enlarge, improve, 
maintain, own, operate, and contract for the operation of any or all of the public 
enterprises as defined in this Article to furnish services to the city and its 
citizens. Subject to Part 2 of this Article, a city may acquire, construct, estab- 
lish, enlarge, improve, maintain, own, and operate any public enterprise 
outside its corporate limits, within reasonable limitations, but in no case shall 
a city be held liable for damages to those outside the corporate limits for failure 
to furnish any public enterprise service. 

A city shall have full authority to protect and regulate any public enterprise 
system belonging to it by adequate and reasonable rules and regulations. 

A city may operate that part of a gas system involving the purchase and/or 
lease of natural gas fields, natural gas reserves and natural gas supplies and 
the surveying, drilling or any other activities related to the exploration for 
natural gas, in a partnership or joint venture arrangement with natural gas 
utilities and private enterprise. (1971, c. 698, s. 1; 1973, c. 426, s. 51; 1975, c. 
821, s. 5; 1979, 2nd Sess., c. 1247, s. 29.) 


Effect of Amendments. — The 1979, 2nd near the beginning of the first sentence of the 
Sess., amendment substituted “operate, and first paragraph. 
contract for the operation of” for “and operate” 
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§ 160A-317 


CASE NOTES 


Power But Not Obligation to Provide 
Garbage Service. — A municipality may pro- 
vide the service of collecting and removing gar- 
bage as an exercise of police powers delegated to 
it, but a municipality is under no compulsion to 
provide such service. Big Bear of North 
Carolina, Inc. v. City of High Point, 294 N.C. 
262, 240 S.E.2d 422 (1978). 

Rates Charged for Garbage Service. — A 
municipality which does provide garbage col- 
lection services may impose a charge reason- 
ably commensurate with the cost of this service 
upon the householder or building occupant. 


Under proper classification, the rates charged 
need not be uniform and a business may be 
charged at a rate different from individuals. Big 
Bear of North Carolina, Inc. v. City of High 
Point, 294 N.C. 262, 240 S.E.2d 422 (1978). 

Municipality need not provide garbage 
coliection services to one who refuses to 
pay the charge imposed and may discontinue 
this service in the event of nonpayment. Big 
Bear of North Carolina, Inc. v. City of High 
Point, 294 N.C. 262, 240 S.E.2d 422 (1978). 

Cited in Wall v. City of Durham, 41 N.C. 
App. 649, 255 S.E.2d 739 (1979). 


§ 160A-314. Authority to fix and enforce rates. 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Right to Classify Consumers under Rea- 
sonable Classifications. — The statutory 
authority of a city to fix and enforce rates for its 
services and to classify its customers is not a 
license to discriminate among customers of 
essentially the same character and services. 
Rather, this section must be read as a codifica- 
tion of the general rule that a city has the right 
to classify consumers under reasonable classifi- 
cations based upon such factors as the cost of 
service or any other matter which presents a 
substantial difference as a ground of dis- 


tinction. Town of Taylorsville v. Modern 
Cleaners, 34 N.C. App. 146, 237 S.E.2d 484 
(1977). 

The statutory authority of a city to fix and 
enforce rates for public services furnished by it 
and to classify its customers is not a license to 
discriminate among customers of essentially 
the same character and services. Wall v. City of 
Durham, 41 N.C. App. 649, 255 S.E.2d 739, 
cert. denied, 298 N.C. 304, 259 S.E.2d 918 
(1979). 


§ 160A-315. Billing and collecting agents for certain sewer 


systems. 


Cross References. — As to authority of 
counties, cities and towns to enter into 
long-term contracts with private persons, firms 


or corporations for the disposal of solid waste, 
see §§ 153A-299.1 through 153A-299.6. 


§ 160A-317. Power to require connections. 


A city may require the owners of improved property located within the city 
limits and upon or within a reasonable distance of any water line or sewer 
collection line owned or leased and operated by the city to connect his premises 
with the water or sewer line or both, and may fix charges for the connections. 
(1917, c. 136, subch. 7, s. 2; C.S., s. 2806; 1971, c. 698, s. 1; 1979, c. 619, s. 14; 
1981, c. 823.) 


Effect of Amendments. — The 1979 amend- 
ment substituted “line” for “system” after 
“sewer” near the end of the section. 


The 1981 amendment inserted “or leased” 
near the middle of the section. 
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§ 160A-319. Utility franchises. 


Cross References. — As to authority of or corporations for the disposal of solid waste 
counties, cities and towns to enter into notwithstanding the provisions of this section, 
long-term contracts with private persons, firms see § 153A-299.3. 


§ 160A-323. Load management and peak load pricing of 
electric power. 


In addition and supplemental to the powers conferred upon municipalities by 
the laws of the State and for the purposes of conserving electricity and 
increasing the economy of operation of municipal electric systems, any munic- 
ipality owning or operating an electric distribution system, any municipality 
engaging in a joint project pursuant to Chapter 159B of the General Statutes 
and any joint agency created pursuant to Chapter 159B of the General Stat- 
utes, shall have and may exercise the power and authority: 

(1) To investigate, study, develop and place into effect procedures and to 
investigate, study, develop, purchase, lease, own, operate, maintain, 
and put into service devices, which will temporarily curtail or cut off 
certain types of appliances or equipment for short periods of time 
whenever an unusual peak demand threatens to overload the electric 
system or economies would result; and 

(2) To fix rates and bill customers by a system of nondiscriminatory peak 
pricing, with incentive rates for off-peak use of electricity charging 
more for peak periods than for off-peak periods to reflect the higher 
cost of providing electric service during periods of peak demand on the 
electric system. (1977, c. 232.) 


§§ 160A-324 to 160A-330: Reserved for future codification purposes. 


ARTICLE 17A. 


Cemetery Trustees. 


§ 160A-349.3. Property vested. 


Upon the creation of such board the title to all property held by the town or 
city and used for cemetery purposes shall pass to and vest in said board, subject 
to the same limitations, conditions and restrictions as it was held by the town 
or city; provided, that the governing body of the town or city may at any time 
by resolution direct that title to such property shall pass to and vest in the town 
or city itself, and in such event it shall be the duty of the board and its officers 
to execute all necessary documents to effect such transfer and vesting. (Pub. 
Loc. 1923, c. 583, s. 3; 1979, 2nd Sess., c. 1247, s. 30.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment added the proviso. 


§ 160A-349.7. Presentation of budget; details of budget; 
appropriation; payment to board. 


Thirty days prior to the adoption of the annual budget by the governing body 
of the town or city, the said trustees shall present to such governing body a 
budget for the ensuing year, in which said budget there shall be set out in detail 
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an accurate account of the receipts and expenditures of the board for the 
previous year, the estimated expense for the ensuing year, the estimated 


| source of income from all sources, other than appropriation by the governing 


body of the town or city, any balance on hand, and such other information as 
the said trustees may think proper; and the said governing body of the town 
or city shall in the annual budget include such appropriation as it deems proper 
for the care and maintenance of the said cemetery for the ensuing year, which 
shall be paid over to the board of trustees in monthly installments. 

For purposes of the Local Government Budget and Fiscal Control Act (Chap- 


| ter 159, Subchapter IID), the board of trustees of a cemetery is a board of the 


municipal corporation establishing the board of trustees and is not a public 
authority as defined by G.S. 159-7. (Pub. Loc. 19238, c. 583, s. 7; 1971, c. 780, 
s. 37.3; 1973, c. 474, s. 31; 1979, 2nd Sess., c. 1247, s. 31.) 


Effect of Amendments. — The 1979, 2nd tion as it deems proper” for “a sufficient appro- 
Sess., amendment substituted “such appropria- _priation” near the end of the first paragraph. 


§ 160A-349.11. Price of lands included in budget. 


If any lands are acquired by purchase or condemnation for cemetery purposes 
and the board of trustees shall not have sufficient funds with which to pay for 
the same, the amount necessary shall be included in their budget request, and 
the governing body of any town or city may make an appropriation to complete 
the purchase. (Pub. Loc. 1923, c. 583, s. 11; 1979, 2nd Sess., c. 1247, s. 32.) 


Effect of Amendments. — The 1979, 2nd priation” for “shall make an appropriation nec- 
Sess., amendment inserted “request” following essary” near the end of the section. 
“budget”, and substituted “may make an appro- 


§ 160A-349.14. Exercise of powers subject to approval. 


The board may not act to acquire or sell land pursuant to G.S. 160A-349.9, 
G.S. 160A-349.10, or G.S. 160A-349.13 unless such action was approved in 
advance by the governing body of the town or city. (1979, 2nd Sess., c. 1247, 
s. 33.) 


§ 160A-349.15. Termination. 


The governing body of the town or city shall have the authority to terminate 
the existence of the board at any time. In the event of such termination, all 
property and assets of the board shall automatically become the property of the 


_ town or city and the town or city shall succeed to all rights, obligations and 


liabilities of the board. Further, in the event of such termination, it shall be the 
duty of the board and its officers to execute all necessary documents to effect 


_ the transfer of property and assets to the town or city. (1979, 2nd Sess., c. 1247, 
s. 34.) 
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ARTICLE 18. 


Parks and Recreation. 


§ 160A-353. Powers. 


Local Modification. — City of Asheville: 
1981, c. 23. 


ARTICLE 19. 
Planning and Regulation of Development. 


Part 1. General Provisions. 


§ 160A-360. Territorial jurisdiction. 


(a) All of the powers granted by this Article may be exercised by any city 
within its corporate limits. In addition, any city may exercise these powers 
within a defined area extending not more than one mile beyond its limits. With 
the approval of the board or boards of county commissioners with jurisdiction 
over the area, a city of 10,000 or more population but less than 25,000 may 
exercise these powers over an area extending not more than two miles beyond 
its limits and a city of 25,000 or more population may exercise these powers 
over an area extending not more than three miles beyond its limits. The 
boundaries of the city’s extraterritorial jurisdiction shall be the same for all 
powers conferred in this Article. No city may exercise extraterritorially any 
power conferred by this Article that it is not exercising within its corporate 
limits. In determining the population of a city for the purposes of this Article, 
the city council and the board of county commissioners may use the most recent 
annual estimate of population as certified by the Secretary of the North 
Carolina Department of Administration. 

(f) When a city annexes, or a new city is incorporated in, or a city extends 
its jurisdiction to include, an area that is currently being regulated by the 
county, the county regulations and powers of enforcement shall remain in 
effect until (i) the city has adopted such regulations, or (ii) a period of 60 days 
has elapsed following the annexation, extension or incorporation, whichever is 
sooner. During this period the city may hold hearings and take any other 
measures that may be required in order to adopt its regulations for the area. 

(f1) When a city relinquishes jurisdiction over an area that it is regulating 
under this Article to a county, the city regulations and powers of enforcement 
shall remain in effect until (i) the county has adopted this regulation or (ii) a 
period of 60 days has elapsed following the action by which the city 
relinquished jurisdiction, whichever is sooner. During this period the county 
may hold hearings and take other measures that may be required in order to 
adopt its regulations for the area. 

(1977, ch. 882; c. 912, ss. 2, 4.) 


Local Modification. — Pamlico County: “extension” in the first sentence of subsection 
1977, c. 478, s. 3. (f) and added subsection (f1). 

Effect of Amendments. — The first 1977 Only Part of Section Set Out. — As the rest 
amendment added the last sentence of subsec- of the section was not changed by the amend- 
tion (a). ments, only subsections (a), (f) and (f1) are set 

The second 1977 amendment inserted out. 
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CASE NOTES 


The obvious purpose of the statutory 
mandate in subsection (b) requiring that 
boundaries be defined in terms of geo- 

graphical features identifiable on the ground 
is that boundaries be defined, to the extent fea- 
sible, so that owners of property outside the city 
can easily and accurately ascertain whether 
_ their property is within the area over which the 
_ city exercises its extraterritorial zoning author- 
ity. Sellers v. City of Asheville, 33 N.C. App. 
544, 236 S.E.2d 283 (1977). 

Definiteness in Boundary Descriptions 


extraterritorial zone failed to meet the degree 
of definiteness mandated by subsection (b) 
where the only description merely referred to 
“the territory beyond the corporate limits for a 
distance of one mile in all directions,” and the 
map showed the “mile boundary” drawn in 
sweeping curves. Sellers v. City of Asheville, 33 
N.C. App. 544, 236 S.E.2d 283 (1977). 

Quoted in Taylor v. City of Raleigh, 290 N.C. 
608, 227 S.E.2d 576 (1976); County of 
Cumberland v. Eastern Fed. Corp., 48 N.C. 
App. 518, 269 S.E.2d 672 (1980). 


Not Met. — The boundaries of a city’s proposed 


§ 160A-361. Planning agency. 


Any city may by ordinance create or designate one or more agencies to 
perform the following duties: 

(1) Make studies of the area within its jurisdiction and surrounding areas; 

(2) Determine objectives to be sought in the development of the study 
area; 

(3) Prepare and adopt plans for achieving these objectives; 

(4) Develop and recommend policies, ordinances, administrative proce- 
dures, and other means for carrying out plans in a coordinated and 
efficient manner; 

(5) Advise the council concerning the use and amendment of means for 
carrying out plans; 

(6) Exercise any functions in the administration and enforcement of var- 
ious means for carrying out plans that the council may direct; 

(7) Perform any other related duties that the council may direct. 

An agency created or designated pursuant to this section may include, but 
shall not be limited to, one or more of the following, with such staff as the 
council may deem appropriate: 

(1) A planning board or commission of any size (not less than three mem- 
bers) or composition deemed appropriate, organized in any manner 
deemed appropriate; 

(2) A joint planning board created by two or more local governments 
pursuant to Article 20, Part 1, of this Chapter. (1919, c. 23, s.1;C.S., 
s. 2643; 1945, c. 1040, s. 2; 1955, cc. 489, 1252; 1959, c. 327, s. 2; c. 390; 
1971, c. 698, s. 1; 1973, c. 426, s. 57; 1979, 2nd Sess., c. 1247, s. 35.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment inserted “but shall not be 


limited to” following “may include” in the 
introductory language of the second paragraph. 


§ 160A-364. Procedure for adopting or 


ordinances under Article. 


Before adopting or amending any ordinance authorized by this Article, the 
city council shall hold a public hearing on it. A notice of the public hearing 
shall be given once a week for two successive calendar weeks in a newspaper 
having general circulation in the area. The notice shall be published the first 
time not less than 10 days nor more than 25 days before the date fixed for the 
hearing. In computing such period, the day of publication is not to be included 
but the day of the hearing shall be included. (1923, c. 250, s. 4; C.S., s. 2776(u): 
1927, c. 90; 1955, c. 1334, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 58; 1977, c. 912, 
s. 5; 1979, 2nd Sess., c. 1247, s. 36; 1981, c. 891, s. 1.) 
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Local Modification. — City of Fayetteville: 
1981, c. 756. 

Effect of Amendments. — The 1977 amend- 
ment added the last sentence. 

The 1979, 2nd Sess., amendment, substituted 
“10 days” for “15 days” in the third sentence. 

The 1981 amendment, effective Sept. 1, 1981, 


GENERAL STATUTES OF NORTH CAROLINA 


§ 160A-375 


rewrote the last sentence, which formerly read: 
“Such period shall be computed in compliance 
with G.S. 1-594, and shall not be subject to Rule 
6(a) of the Rules of Civil Procedure.” 

Legal Periodicals. — For note on historic 
district zoning, see 16 Wake Forest L. Rev. 495 
(1980). 


CASE NOTES 


Notice Must Reveal Nature and Char- 
acter of Proposed Action. — To be adequate, 
the notice of public hearing required by this 
section must fairly and sufficiently apprise 
those whose rights may be affected of the 
nature and character of the action proposed. 
Sellers v. City of Asheville, 33 N.C. App. 544, 
236 S.E.2d 283 (1977). 

Where none of the notices published pur- 


suant to this section informed the public that 
the city intended, for the first time in its his- 
tory, to make its zoning ordinance applicable to 
property outside its city limits, the notices were 
not in compliance with this section since they 
failed adequately to alert owners of property 
outside the city that their rights might be 
affected. Sellers v. City of Asheville, 33 N.C. 
App. 544, 236 S.E.2d 283 (1977). 


§ 160A-364.1. Statute of limitations. 


A cause of action as to the validity of any zoning ordinance, or amendment 
thereto, adopted under this Article or other applicable law shall accrue upon 
adoption of the ordinance, or amendment thereto, and shall be brought within 
nine months as provided in G.S. 1-54.1. (1981, c. 891, s. 3.) 


Editor’s Note. — Session Laws 1981, c. 891, 
s. 12, makes the act effective Sept. 1, 1981. 

Session Laws 1981, c. 891, s. 10, provides: 
“An action with respect to the validity of any 
city zoning ordinance, or amendment thereto, 


adopted under Article 160A of the General Stat- 
utes or other applicable law enacted prior to 
September 1, 1981, shall be brought within 
nine months of September 1, 1981.” 


Part 2. Subdivision Regulation. 
§ 160A-371. Subdivision regulation. 


Legal Periodicals. — For comment, “Urban 
Planning And Land Use Regulation: The Need 


For Consistency,” see 14 Wake Forest L. Rev. 
81 (1978). 


§ 160A-375. Penalties for transferring lots in unapproved 


subdivisions. 


If a city adopts an ordinance regulating the subdivision of land as authorized 
herein, any person who, being the owner or agent of the owner of any land 
located within the jurisdiction of that city, thereafter subdivides his land in 
violation of the ordinance or transfers or sells land by reference to, exhibition 
of, or any other use of a plat showing a subdivision of the land before the plat 
has been properly approved under such ordinance and recorded in the office of 
the appropriate register of deeds, shall be guilty of a misdemeanor. The 
description by metes and bounds in the instrument of transfer or other docu- 
ment used in the process of selling or transferring land shall not exempt the: 
transaction from this penalty. The city may bring an action for injunction of 


any illegal subdivision, transfer, conveyance, or sale of land, an 


the court 


shall, upon appropriate findings, issue an injunction and order requiring the 
offending party to comply with the subdivision ordinance. (1955, c. 1334, s. 1; 
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1971, c. 698, s. 1; 1977, c. 820, s. 2.) 


§ 160A-376 1981 CUMULATIVE SUPPLEMENT § 160A-381 
Effect of Amendments. — The 1977 amend- 


| ment rewrote the third sentence. 


§ 160A-376. Definition. 


For the purpose of this Part, “subdivision” means all divisions of a tract or 
parcel of land into two or more lots, building sites, or other divisions for the 
purpose of sale or building development (whether immediate or future) and 
shall include all divisions of land involving the dedication of a new street or a 

|change in existing streets; but the following shall not be included within this 
definition nor be subject to the regulations authorized by this Part: 

(1) The combination or recombination of portions of previously subdivided 
and recorded lots where the total number of lots is not increased and 
the resultant lots are equal to or exceed the standards of the munic- 
ipality as shown in its subdivision regulations; 

(1977, c. 912, s. 6.) 


Effect of Amendments. — The 1977 amend- 
ment substituted “subdivided and recorded” for 
“platted” in subdivision (1). 


Only Part of Section Set Out. — As the 
other subdivisions were not changed by the 
amendment, they are not set out. 


Part 3. Zoning. 
§ 160A-381. Grant of power. 


For the purpose of promoting health, safety, morals, or the general welfare 
of the community, any city is hereby empowered to regulate and restrict the 
height, number of stories and size of buildings and other structures, the 
percentage of lots that may be occupied, the size of yards, courts and other open 
spaces, the density of population, and the location and use of buildings, struc- 
tures and land for trade, industry, residence or other purposes. These regu- 
lations may provide that a board of adjustment may determine and vary their 
application in harmony with their general purpose and intent and in accor- 
dance with general or specific rules therein contained. The regulations may 
also provide that the board of adjustment or the city council may issue special 
use permits or conditional use permits in the classes of cases or situations and 
in accordance with the principles, conditions, safeguards, and procedures speci- 
fied therein and may impose reasonable and appropriate conditions and 
safeguards upon these permits. Where appropriate, such conditions may 
include requirements that street and utility rights-of-way be dedicated to the 
public and that provision be made of recreational space and facilities. When 
issuing or denying special use permits or conditional use permits, the city 
council shall follow the procedures for boards of adjustment except that no vote 
greater than a majority vote shall be required for the city council to issue such 
unwlen and every such decision of the city council shall be subject to review 
by the superior court by proceedings in the nature of certiorari. (1923, c. 250, 
s.1;C.S., s. 2776(r); 1967, c. 1208, s. 1; 1971, c. 698, s. 1; 1981, c. 891, s. 5.) 





Effect of Amendments. — The 1981 amend- 
ment, effective Sept. 1, 1981, added the last sen- 
tence. 

Legal Periodicals. — For comment entitled 
“Exclusionary Zoning and a Reluctant Supreme 
Court” (U.S.), see 13 Wake Forest L. Rev. 107 
(1977). 

For survey of 1972 case law on spot and 
contract zoning, see 51 N.C.L. Rev. 1132 (1973). 


For comment, “Planned Unit Development 
and North Carolina Enabling Legislation,” see 
51 N.C.L. Rev. 1455 (1973). 

For article discussing North Carolina special 
exception and zoning amendment cases, see 53 
N.C.L. Rev. 925 (1975). 

For comment, “Urban Planning And Land 
Use Regulation: The Need For Consistency,” 
see 14 Wake Forest L. Rev. 81 (1978). 
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For an article entitled, “The North Carolina 
Historic Preservation and Conservation 
Agreements Act: Assessment and Implications 
for Historic Preservation,” see 11 N.C. Cent. 
L.J. 362 (1980). 


GENERAL STATUTES OF NORTH CAROLINA 


| 
§ 160A-384> 
For comment on exclusionary zoning of com- 


munity facilities, see 12 N.C. Cent. L.J. 167 
(1980). 


| 


CASE NOTES | 


Power Has Been Delegated to Cities, etc. 

A city has power to zone only as delegated to 
it by enabling statutes. Sellers v. City of 
Asheville, 33 N.C. App. 544, 236 S.E.2d 283 
(1977). 

But Power Is Subject, etc. — 

In accord with 7th paragraph in original. See 
Sellers v. City of Asheville, 33 N.C. App. 544, 
236 S.E.2d 283 (1977). 

Special Use Permit. — 

A conditional use or a special use permit “is 
one issued for a use which the ordinance 


§ 160A-382. Districts. 


Legal Periodicals. — For comment, 
“Planned Unit Development and North 
Carolina Enabling Legislation,” see 51 N.C.L. 
Rev. 1455 (1973). 


§ 160A-383. Purposes in view. 


Legal Periodicals. — For comment, 
“Planned Unit Development and North 
Carolina Enabling Legislation,” see 51 N.C.L. 
Rev. 1455 (1973). 


CASE NOTES 


Spot zoning, etc. — 

Spot zoning is beyond the authority of the 
municipality or county in the absence of a clear 
showing that a reasonable basis exists for such 
distinction. Lathan v. Union County Bd. of 
Comm’rs, 47 N.C. App. 357, 267 S.E.2d 30, cert. 


§ 160A-384. Method of procedure. 


Legal Periodicals. 
“Planned Unit 


— For comment, 
Development and North 
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expressly permits in a designated zone upon 
proof that certain facts and conditions detailed’ 
in the ordinance exist.” Coastal Ready-Mix 
Concrete Co. v. Board of Comm’rs, 299 N.C. | 
620, 265 S.E.2d 379, rehearing denied, 300 N.C. 
562, 270 S.E.2d 106 (1980). 

Judicial review of town decisions to 
grant or deny conditional use permits is 
provided for in § 160A-388(e). Coastal 
Ready-Mix Concrete Co. v. Board of Comm’rs, 
299 N.C. 620, 265 S.E.2d 379, rehearing denied, 
300 N.C. 562, 270 S.E.2d 106 (1980). 











For survey of 1979 property law, see 58} 
N.C.L. Rev. 1509 (1980). 


For survey of 1979 property law, see 58% 
N.C.L. Rev. 1509 (1980). 


denied, 301 N.C. 92, 273 S.E.2d 298 (1980). 

Applied in A-S-P Assocs. v. City of Raleigh, . 
298 N.C. 207, 258 S.E.2d 444 (1979);: 
Woodhouse v. Board of Comm’rs, 41 N.C. App.) 
473, 255 S.E.2d 249, cert. granted, 298 N.C. 
305, 259 S.E.2d 918 (1979). 


Carolina Enabling Legislation,” see 51 N.C.L. 
Rev. 1455 (1973). . 
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CASE NOTES 


Cited in George v. Town of Edenton, 294 N.C. 
679, 242 S.E.2d 877 (1978). 


§ 160A-385. Changes. 


Zoning regulations and restrictions and zone boundaries may from time to 
time be amended, supplemented, changed, modified or repealed. In case, how- 
ever, of a protest against such change, signed by the owners of twenty percent 
(20%) or more either of the area of the lots included in a proposed change, or 
of those immediately adjacent thereto either in the rear thereof or on either 
side thereof, extending 100 feet therefrom, or of those directly opposite thereto 
extending 100 feet from the street frontage of the opposite lots, an amendment 
shall not become effective except by favorable vote of three fourths of all the 
members of the city council. The foregoing provisions concerning protests shall 
not be applicable to any amendment which initially zones property added to the 
territorial coverage of the ordinance as a result of annexation or otherwise. 
(1923, c. 250, s. 5; C.S., s. 2776(v); 1959, c. 434, s. 1; 1965, c. 864, s. 1; 1971, ¢. 
698, s. 1; 1977, c. 912, s. 7.) 


Effect of Amendments. — The 1977 amend- For article discussing North Carolina special 
ment added the third sentence. exception and zoning amendment cases, see 53 
Legal Periodicals. — For comment, N.CLL. Rev. 925 (1975). 
“Planned Unit Development and North For note on historic district zoning, see 16 


Carolina Enabling Legislation,” see 51 N.C.L. Wake Forest L. Rev. 495 (1980). 
Rev. 1455 (1973). 


§$ 160A-386. Protest petition; form; requirements; time for 
filing. 


Legal Periodicals. — For comment, Carolina Enabling Legislation,” see 51 N.C.L. 
“Planned Unit Development and North Rev. 1455 (1973). 


§ 160A-387. Planning agency; zoning plan; certification to 
city council. 


In order to exercise the powers conferred by this Part, a city council shall 
create or designate a planning agency under the provisions of this Article or 
of a special act of the General Assembly. The planning agency shall prepare a 
proposed zoning ordinance, including both the full text of such ordinance and 
aps showing proposed district boundaries. The planning agency may hold 
public hearings in the course of preparing the ordinance. Upon completion, the 
planning agency shall certify the ordinance to the city council. The city council! 
shall not hold its required public hearing or take action until it has received 
a certified ordinance from the planning agency. Following its required public 

earing, the city council may refer the ordinance back to the planning agency 
i any further recommendations that the agency may wish to make prior to 
inal action by the city council in adopting, modifying and adopting, or 
rejecting the ordinance. (1923, c. 250, s. 6; C.S., s. 2776(w); 1967, c. 1208, s. 2; 
1971, c. 698, s. 1; 1973, c. 426, s. 60; 1977, c. 912, s. 8.) 





1 
| 
{ 


Effect of Amendments. — The 1977 amend- zoning ordinance” in the second sentence and 
ment substituted “proposed zoning ordinance” substituted “ordinance” for “plan” in the third 
for “zoning plan” and “such ordinance” for “a through sixth sentences. 
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Legal Periodicals. — For comment, 
“Planned Unit Development and North 
Carolina Enabling Legislation,” see 51 N.C.L. 
Rev. 1455 (1973). 


GENERAL STATUTES OF NORTH CAROLINA 


§ 160A-388) 


For note on historic district zoning, see 16, 
Wake Forest L. Rev. 495 (1980). 


CASE NOTES 


The municipality must designate a 
planning agency to develop and certify a 
zoning ordinance. George v. Town of Edenton, 
31 N.C. App. 648, 230 S.E.2d 695 (1976), rev'd 
on other grounds, 294 N.C. 679, 242 S.E.2d 877 
(1978). 

The planning agency is not a legislative 
body. In relation to the town council, it func- 
tions only in an advisory capacity, and its rec- 
ommendations are in no way binding on the 
council. George v. Town of Edenton, 31 N.C. 
App. 648, 230 S.E.2d 695 (1976), rev'd on other 
grounds, 294 N.C. 679, 242 S.E.2d 877 (1978). 


The statement of the Court of Appeals in 
George v. Town of Edenton, 31 N.C. App. 648, 
230 S.E.2d 695 (1976), that the procedure in 
this section is a prerequisite only to the munic- 
ipality’s initial exercise of zoning power, and 
that thereafter the planning agency, which was 
created at the initial stage, remains present to 
assist the legislative body in further zoning 
activity, should not be considered authorita- 
tive. George v. Town of Edenton, 294 N.C. 679, 
242 S.E.2d 877 (1978). 

Cited in Johnson v. Town of Longview, 37 
N.C. App. 61, 245 S.E.2d 516 (1978). 


| 


§ 160A-388. Board of adjustment. 


: 
(a) The city council may provide for the appointment and compensation of 
a board of adjustment consisting of five or more members, each to be appointed) 
for three years. In appointing the original members of such board, or in they 
filling of vacancies caused by the expiration of the terms of existing ‘members, 
the council may appoint certain members for less than three years to the end 
that thereafter the terms of all members shall not expire at the same time. The 
council may, in its discretion, appoint and provide compensation for alternate) 
members to serve on the board in the absence of any regular member. Alter- 
nate members shall be appointed for the same term, at the same time, and in) 
the same manner as regular members. Each alternate member, wa 
attending any regular or special meeting of the board and serving in the 
absence of any regular member, shall have and may exercise all the powers and. 
duties of a regular member. A city may designate a planning agency to perform) 
the duties of a board of adjustment in addition to its other duties. 


(b) The board of adjustment shall hear and decide appeals from and review 
any order, requirement, decision, or determination made by an administrative) 
official charged with the enforcement of any ordinance adopted pursuant to 
this Part. An appeal may be taken by any person aggrieved or by an officer, 
department, board, or bureau of the city. Appeals shall be taken within times 
prescribed by the board of adjustment by general rule, by filing with the officer 
from whom the appeal is taken and with the board of adjustment a notice of 
appeal, specifying the grounds thereof. The officer from whom the appeal is 
taken shall forthwith transmit to the board all the papers constituting the 
record upon which the action appealed from was taken. An appeal stays all 
proceedings in furtherance of the action appealed from, unless the officer from) 
whom the appeal is taken certifies to the board of adjustment, after notice of 
appeal has been filed with him, that because of facts stated in the certificate 
a stay would, in his opinion, cause imminent peril to life or property or that. 
because the violation charged is transitory in nature a stay would seriousl 
interfere with enforcement of the ordinance. In that case proceedings shall no 
be stayed except by a restraining order, which may be granted by the board 0 
adjustment or by a court of record on application, on notice to the officer fro 
whom the appeal is taken and on due cause shown. The board of adjustme 
shall fix a reasonable time for the hearing of the appeal, give due notice ther 
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_ to the parties, and decide it within a reasonable time. The board of adjustment 
| may reverse or affirm, wholly or partly, or may modify the order, requirement, 
decision, or determination appealed from, and shall make any order, require- 
ment, decision, or determination that in its opinion ought to be made in the 
| premises. To this end the board shall have all the powers of the officer from 
| whom the appeal is taken. 

(c) The zoning ordinance may provide that the board of adjustment may 
permit special exceptions to the zoning regulations in classes of cases or situa- 
_ tions and in accordance with the principles, conditions, safeguards, and proce- 
dures specified in the ordinance. The ordinance may also authorize the board 
to interpret zoning maps and pass upon disputed questions of lot lines or 
district boundary lines and similar questions as they arise in the administra- 
tion of the ordinance. The board shall hear and decide all matters referred to 
it or upon which it is required to pass under any zoning ordinance. 

(d) When practical difficulties or unnecessary hardships would result from 
| Erving out the strict letter of a zoning ordinance, the board of adjustment 

shall have the power, in passing upon appeals, to vary or modify any of the 
regulations or provisions of the ordinance relating to the use, construction or 
alteration of buildings or structures or the use of land, so that the spirit of the 
ordinance shall be observed, public safety and welfare secured, and substantial 
justice done. 
(e) The concurring vote of four-fifths of the members of the board shall be 

necessary to reverse any order, requirement, decision, or determination of any 
| administrative official charged with the enforcement of an ordinance adopted 
| pursuant to this Part, or to decide in favor of the applicant any matter upon 
| which it is required to pass under any ordinance, or to grant a variance from 
| the provisions of the ordinance. Every decision of the board shall be subject to 
|review by the superior court by proceedings in the nature of certiorari. Any 
| petition for review by the superior court shall be filed with the clerk of superior 
|court within 30 days after the decision of the board is filed in such office as the 
jordinance specifies, or after a written copy thereof is delivered to every 
| aggrieved party who has filed a written request for such copy with the secre- 
|tary or chairman of the board at the time of its hearing of the case, whichever 
is later. The decision of the board may be delivered to the aggrieved party 
)either by personal service or by registered mail or certified mail return receipt 
‘requested. 
(f) The chairman of the board of adjustment or any member temporarily 
acting as chairman, is authorized in his official capacity to administer oaths to 
/witnesses in any matter coming before the court. (1923, c. 250, s. 7; C. S., s. 
|2776(x); 1929, c. 94, s. 1; 1947, c. 311; 1949, c. 979, ss. 1, 2; 1963, c. 1058, s. 3; 
1965, c. 864, s. 2; 1967, c. 197, s. 1; 1971, c. 698, s. 1; 1977, c. 912, ss. 9-12; 1979, 
jc. 50; 1979, 2nd Sess., c. 1247, s. 37; 1981, c. 891, s. 7.) 





_ Local Modification. — City of Charlotte: (e), and added the fourth sentence to subsection 
11981, c. 364; city of Wilmington: 1981, c. 367. (e). 
Effect of Amendments. — The 1977 amend- The 1979, 2nd Sess., amendment substituted 


isection (a), added “or that because the violation 
icharged is transitory in nature a stay would 
jseriously interfere with enforcement of the 
jordinance” to the end of the fifth sentence of 
subsection (b), and added the third sentence of 
isubsection (e). 

| The 1979 amendment deleted “by personal 
service or registered mail” after “appellant” 
near the end of the third sentence of subsection 






“Part” for “Article” near the middle of the first 
sentence of subsection (e). 

The 1981 amendment, effective Sept. 1, 1981, 
substituted “Any petition for review by the 
superior court shall be filed with the clerk of 
superior court” for “Any appeal to the superior 
court shall be taken” at the beginning of the 
third sentence of subsection (e), substituted 
“every aggrieved party who has filed a written 
request for such copy with the secretary or 
chairman of the board at the time of its hearing 
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of the case” for “the appellant” in that sentence, 
and substituted “aggrieved party” for “appel- 
lant” and inserted “by” preceding “registered 
mail” in the fourth sentence of subsection (e). 

Legal Periodicals. — For comment, 
“Planned Unit Development and North 
Carolina Enabling Legislation,” see 51 N.C.L. 
Rev. 1455 (1973). 

For article discussing North Carolina special 


GENERAL STATUTES OF NORTH CAROLINA 


§ 160A-388 


exception and zoning amendment cases, see 53 
N.C.L. Rev. 925 (1975). 

For an article entitled, “A Powerless 
Judiciary? The North Carolina Courts’ 
Perceptions of Review of Administrative 
Action,” see 12 N.C. Cent. L.J. 21 (1980). 

For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 


CASE NOTES 


Judicial review of town decisions to grant 
or deny conditional use permits is provided for 
in subsection (e) of this section. Coastal 
Ready-Mix Concrete Co. v. Board of Comm’rs, 
299 N.C. 620, 265 S.E.2d 379, rehearing denied, 
300 N.C. 562, 270 S.E.2d 106 (1980). 

While the specific review provision of the 
North Carolina Administrative Procedure Act, 
§ 150A-51, is not directly applicable to reviews 
of town board zoning decisions, the principles 
that provision embodies are highly pertinent. 
Coastal Ready-Mix Concrete Co. v. Board of 
Comm’rs, 299 N.C. 620, 265 S.E.2d 379, 
rehearing denied, 300 N.C. 562, 270 S.E.2d 106 
(1980). 

Who May Appeal from Order. — 

Any aggrieved party may appeal from a 
ruling of the city building inspector to the board 
of adjustment, and such an aggrieved party 
may then appeal from the board to superior 
court by way of certiorari. Pigford v. Board of 
Adjustment, 49 N.C. App. 181, 270 S.E.2d 535 
(1980), cert. denied, — N.C. —, 274 S.E.2d 230 
(1981). 

Petitioner Held Not “Aggrieved Party”’. 
— Where it did not appear in the record that 
petitioner was the owner of property affected by 
a ruling of defendant board of adjustment, peti- 
tioner was not an aggrieved party entitled to 
judicial review, and proceedings in the superior 
court were therefore nullities. Pigford v. Board 
of Adjustment, 49 N.C. App. 181, 270 S.E.2d 
535 (1980), cert. denied, — N.C. —, 274 S.E.2d 
230 (1981). 

Extent of Review. — 

It is clear that the task of a court reviewing 
a decision on an application for a conditional 
use permit made by a town board sitting as a 
quasi-judicial body includes: (1) reviewing the 
record for errors in law, (2) insuring that proce- 
dures specified by law in both statute and 
ordinance are followed, (3) insuring that appro- 
priate due process rights of a petitioner are pro- 
tected including the right to offer evidence, 
cross-examine witnesses, and inspect docu- 
ments, (4) insuring that decisions of town 


boards are supported by competent, material 
and substantial evidence in the whole record, 
and (5) insuring that decisions are not arbitrary 
and capricious. Both the superior court and the 
appellate courts are bound by all the standards 
of review noted above. Coastal Ready-Mix Con- 
crete Co. v. Board of Comm’rs, 299 N.C. 620, 
265 S.E.2d 379, rehearing denied, — N.C. —, 
270 S.E.2d 106 (1980). 

In reviewing the sufficiency and competency 
of the evidence at the appellate level, the ques- 
tion is not whether the evidence before the 
superior court supported that court’s order but 
whether the evidence before the town board 
was supportive of its action. In proceedings of 
this nature, the superior court is not the trier of 
fact. Such is the function of the town board. 
Coastal Ready-Mix Concrete Co. v. Board of 
Comm'rs, 299 N.C. 620, 265 S.E.2d 379, 
rehearing denied, — N.C. —, 270 S.E.2d 106 
(1980). 

This section contains no requirement 
that a complete record be submitted to the 
superior court for review. Burton v. New 
Hanover County Zoning Bd. of Adjustment, 49 
N.C. App. 439, 271 S.E.2d 550 (1980). 

Collateral Attack. — Where defendants 
failed to exercise the remedies available to 
them under a zoning ordinance by seeking judi- 
cial review of a denial of their request for a 
variance from the planting strip provision of © 
the ordinance, they could not collaterally 
attack the validity of the planting strip provi- 
sion in plaintiff city’s action for an injunction 
requiring them to comply with the ordinance. 
City of Elizabeth City v. LFM Enterprises, Inc., 
48 N.C. App. 408, 269 S.E.2d 260 (1980). 

Cited in Washington Park Neighborhood 
Ass’n v. Winston-Salem Zoning Bd. of Adjust- 
ment, 35 N.C. App. 449, 241 S.E.2d 872 (1978); 
Woodhouse v. Board of Comm’rs, 41 N.C. App. 
473, 255 S.E.2d 249 (1979); Woodhouse v. Board 
of Comm’rs, 299 N.C. 211, 261 S.E.2d 882 
(1980); Robinhood Trails Neighbors  v. 
Winston-Salem Zoning Bd. of Adjustment, 44 
N.C. App. 539, 261 S.E.2d 520 (1980). 
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§ 160A-389. Remedies. 


1981 CUMULATIVE SUPPLEMENT 


§ 160A-395 


CASE NOTES 


A municipal corporation was held not to 
be estopped, etc. -—— 

A city cannot be estopped to enforce a zoning 
ordinance against a violator due to the conduct 
of a zoning official in encouraging or permitting 
the violation. City of Winston-Salem v. Hoots 
Concrete Co., 47 N.C. App. 405, 267 S.E.2d 569 


conforms to the zoning ordinance is a question 
of law, and as such, the determination is made 
by the local zoning board and is reviewable by 
the courts as a matter of law. City of 
Winston-Salem v. Hoots Concrete Co., 47 N.C. 
App. 405, 267 S.E.2d 569 (1980). 

Cited in City of Hickory v. Catawba Valley 


(1980). 
Question of Law. — The determination of 
whether a specific use of a piece of property 


Mach. Co., 39 N.C. App. 236, 249 S.E.2d 851 
(1978). 


§ 160A-392. Part applicable to buildings constructed by 
State and its subdivisions. 


Legal Periodicals. — For comment on 
exclusionary zoning of community facilities, see 
12 N.C. Cent. L.J. 167 (1980). 


Part 3A. Historic Districts. 


§ 160A-395. Exercise of powers under this Part by counties 
as well as cities; designation of historic districts. 


The term “municipality” or “municipal” as used in G.S. 160A-395 through 
160A-399 shall be deemed to include the governing board or legislative board 
of a county, to the end that counties may exercise the same powers as cities 
with respect to the establishment of historic districts. 

Any such legislative body may, as part of a zoning ordinance enacted or 
amended pursuant to this Article, designate and from time to time amend one 
or more historic districts within the area subject to the ordinance. Such 
ordinance may treat historic districts either as a separate use-district classifi- 
cation or as districts which overlay other zoning districts. Where historic dis- 
tricts are designated as separate-use districts, the zoning ordinance may 
include as uses by right or as conditional uses those uses found by the historic 
district commission to have existed during the period sought to be restored or 
preserved, or to be compatible with the restoration or preservation of the 
district. No historic district or districts shall be designated until: 

(1) An investigation and report describing the significance of the build- 
ings, structures, features, sites or surroundings included in any such 
proposed district, and a description of the boundaries of such district 
has been prepared; and 

(2) The Department of Cultural Resources, acting through an agent or 
employee designated by its Secretary, shall have made an analysis of 
and recommendations concerning such report and description of 
proposed boundaries. Failure of the Department to submit its written 
analysis and recommendations to the municipal governing body 
within 30 calendar days after a written request for such analysis has 
been mailed to it shall relieve the municipality of any responsibility 
for awaiting such analysis, and said body may at any time thereafter 
take any necessary action to adopt or amend its zoning ordinance. 
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The municipal governing body may also, in its discretion, refer the report and 
proposed boundaries to any local historic properties commission or other inter- 
ested body for its recommendations prior to taking action to amend the zoning 
ordinance. With respect to any changes in the boundaries of such district 
subsequent to its initial establishment, or the creation of additional districts 
within the jurisdiction, the investigative studies and reports required by subdi- 
vision (1) of this section shall be prepared by the historic district commission, 
and shall be referred to the local planning agency for its review and comment 
according to procedures set forth in the zoning ordinance. Changes in the 
boundaries of an initial district or proposals for additional districts shall also 
be submitted to the Department of Cultural Resources in accordance with the 
provisions of subdivision (2) of this section. 

On receipt of these reports and recommendations, the municipality may 
proceed in the same manner as would otherwise be required for the adoption 
or amendment of any appropriate zoning ordinance provisions. (1965, c. 504, 


s. 2; 1971, c. 884, ss. 1, 2, 4; c. 896, s. 7; 1973, c. 476, s. 48; 1979, c. 646.) 


Effect of Amendments. — The 1979 amend- 
ment rewrote this section. 

Legal Periodicals. — For survey of 1979 
property law, see 58 N.C.L. Rev. 1509 (1980). 

For an article entitled, “A Decade of Pres- 
ervation and Preservation Law,” see 11 N.C. 
Cent. L.J. 214 (1980). 

For an article entitled, “Reaffirmation of 
Local Initiative: North Carolina’s 1979 Historic 
Preservation Legislation,” see 11 N.C. Cent. 
L.J. 243 (1980). 


For an article entitled, “Preservation Law 
1976-1980: Faction, Property Rights and Ideol- 
ogy,” see 11 N.C. Cent. L.J. 276 (1980). 

For an article entitled, “The North Carolina 
Historic Preservation and Conservation 
Agreements Act: Assessment and Implications 
for Historic Preservation,” see 11 N.C. Cent. 
L.J. 362 (1980). 

For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 


CASE NOTES 


Section Represents Delegation of Power. 
— This section authorizes any municipal 
governing body to designate one or more 
historic districts as a part of its general zoning 
ordinance. Municipal governing bodies (which 
term includes governing boards of counties as 
well) are thereby delegated the legislative 
power to determine whether or not to designate 
a historic district or districts. Delegation to 
municipal corporations of the States’ police 
power to legislate concerning local problems 
such as zoning is permissible by long standing 
exception to the general rule of nondelegation 
of legislative power. A-S-P Assocs. v. City of 
Raleigh, 298 N.C. 207, 258 S.E.2d 444 (1979). 

Discretion of Municipal Governing Body. 
— The statutory authorization of historic dis- 
trict ordinances is a mixture of delegated leg- 


islative and administrative power. A municipal 
governing body has unlimited discretion to 
determine whether or not to establish a historic 
district or districts. Once it chooses to do so, 
however, its discretion insofar as the method — 
and the standard by which a historic district 
ordinance is to be administered is, by contrast, 
extremely limited. A historic district ordinance ~ 
is to be administered by a historic district com- 
mission, the composition of which is specified 
by the General Assembly, in accordance with 
the standard of “incongruity” set directly by the - 
General Assembly in § 160A-397. A-S-P” 
Assocs. v. City of Raleigh, 298 N.C. 207, 258 
S.E.2d 444 (1979). 

Cited in A-S-P Assocs. v. City of Raleigh, 38> 
N.C. App. 271, 247 S.E.2d 800 (1978). 


OPINIONS OF ATTORNEY GENERAL 


Historic District Zoning Is Inapplicable 
to State Property. — See opinion of Attorney 
General to The Honorable James C. Green, 
Speaker, House of Representatives, and The 


y i 
Honorable John T. Henley, President Pro | 


Tempore, Senate, General Assembly of Nort 
Carolina, 45 N.C.A.G. 191 (1976). 


i; 
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§ 160A-395.1. Character of historic district defined. 


Historic districts established pursuant to this Part shall consist of areas 
which are deemed to be of special significance in terms of their history, archi- 
tecture and/or culture, and to possess integrity of design, setting, materials, 
feeling and association. (1979, c. 646.) 


Legal Periodicals. — For an article Legislation,” see 11 N.C. Cent. L.J. 243 (1980). 
entitled, “Reaffirmation of Local Initiative: For note on historic district zoning, see 16 
North Carolina’s 1979 Historic Preservation Wake Forest L. Rev. 495 (1980). 


§ 160A-396. Historic district commission. 


Before it may designate one or more historic districts, a municipality shall 
establish or designate a historic district commission. The municipal governing 
board shall determine the number of members of the commission, which shall 
be at least three, and the length of their terms, which shall be no greater than 
four years. A majority of the members of such a commission shall have demon- 
strated special interest, experience, or education in history or architecture; and 
all the members shall reside within the territorial jurisdiction of the munic- 
ipality as established pursuant to G.S. 160A-360. 

In lieu of establishing a separate historic district commission, a municipality 
may designate as its historic district commission, (i) a historic properties com- 
mission established pursuant to G.S. 160A-399.2, (ii) a planning agency estab- 
lished pursuant to G.S. 160A-361, or (iii) a community appearance commission 
established pursuant to Part 7 of this Article. In order for a commission or 
board other than the historic district commission to be designated, at least two 
of its members shall have demonstrated special interest, experience, or educa- 
tion in history or architecture. At the discretion of the municipality the 
ordinance may also provide that the historic district commission may exercise 
within a historic district any or all of the powers of a planning agency or a 
community appearance commission. 

A county and one or more cities in the county may establish or designate a 
joint historic district commission. If a joint commission is established or desig- 
nated, the county and cities involved shall determine the residence require- 
ments of members of the joint historic district commission. (1965, c. 304;'8::2; 
1971, c. 884, ss. 1, 2, 4; c. 896, s. 7; 1973, c. 476, s. 48; 1979, c. 646.) 


Effect of Amendments. — The 1979 amend- __ cussion of relevant North Carolina law, see 12 
ment rewrote the second paragraph. Wake Forest L. Rev. 9 (1976). 

Legal Periodicals. — For a symposium on For survey of 1979 property law, see 58 
historic preservation which includes a dis- N.C.L. Rev. 1509 (1980). 


CASE NOTES 


Cited in A-S-P Assocs. v. City of Raleigh, 298 
N.C. 207, 258 S.E.2d 444 (1979). 


§ 160A-397. Certificate of appropriateness required. 


From and after the designation of a historic district, no exterior portion of 
any building or other structure (including masonry walls, fences, light fixtures, 
steps and pavement, or other appurtenant features) nor above-ground utility 
structure nor any type of outdoor advertising sign shall be erected, altered, 
restored, moved or demolished within such district until after an application 
for a certificate of appropriateness as to exterior features has been submitted 
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to and approved by the historic district commission. The municipality shall 
require such a certificate to be issued by the commission prior to the issuance 
of a building permit or other permit granted for the purposes of constructing, 
altering, moving or demolishing structures, which certificate may be issued 
subject to reasonable conditions necessary to carry out the purposes of this 
Part. A certificate of appropriateness shall be required whether or not a build- 
ing or other permit is required. 

For purposes of this Part, “exterior features” shall include the architecture 
style, general design, and general arrangement of the exterior of a building or 
other structure, including the kind and texture of the building material, the 
size and scale of the building, and the type and style of all windows, doors, light 
fixtures, signs, and other appurtenant fixtures. In the case of outdoor 
advertising signs, “exterior features” shall be construed to mean the style, 
material, size, and location of all such signs. Such “exterior features” may, in 
the discretion of the local governing board, include color and important 
landscape and natural features of the area. 

The commission shall have no jurisdiction over interior arrangement and 
shall take no action under this section except for the purpose of preventing the 
construction, reconstruction, alteration, restoration, moving or demolition of 
buildings, structures, appurtenant fixtures, outdoor advertising signs, or other 
significant features in the district which would be incongruous with the special 
character of the district. 

Prior to any action to enforce a historic district ordinance, the commission 
shall (i) prepare and adopt rules of procedure, and (ii) prepare and adopt 
principles and guidelines not inconsistent with this Part for new construction, 
alterations, additions, moving and demolition. The ordinance may provide, 
subject to prior adoption by the historic district commission of detailed stan- 
dards, for the review and approval by an administrative official, of minor works 
as defined by ordinance; provided, however, that no application for a certificate 
of appropriateness may be denied without formal action by the historic district 
commission. 

Prior to issuance or denial of a certificate of appropriateness the commission 
shall take such steps as may be reasonably required in the ordinance and/or 
rules of procedure to inform the owners of any property likely to be materially 
affected by the application, and shall give the applicant and such owners an 
opportunity to be heard. In cases where the commission deems it necessary, it 
may hold a public hearing concerning the application. All meetings of the 
commission shall be open to the public, in accordance with the North Carolina 
Open Meetings Law, Chapter 143, Article 33B. An appeal may be taken to the 
Board of Adjustment from the commission’s action in granting or denying any 
certificate, which appeals (i) may be taken by any aggrieved party, (ii) shall be 
taken within times prescribed by the historic district commission by general 
rule, and (iii) shall be in the nature of certiorari. Any appeal from the Board 
of Adjustment’s decision in any such case shall be heard by the superior court 
of the county in which the municipality is located. 

All applications for certificates of appropriateness shall be reviewed and’ 
acted upon within a reasonable time, as defined by the ordinance or the com- 
mission’s rules of procedure. As part of its review procedure, the commission | 
may view the premises and seek the advice of the Department of Cultural 
Resources or such other expert advice as it may deem necessary under the’ 
circumstances. (1965, c. 504, s. 2; 1971, c. 884, ss. 2, 5; c. 896, s. 7; 1973, c. 426, 
s. 60; c. 476, s. 48; 1979, c. 646.) 







Effect of Amendments. — The 1979 amend- For an article entitled, “Reaffirmation of’ 
ment rewrote this section. Local Initiative: North Carolina’s 1979 Historic 
Legal Periodicals. — For survey of 1979 Preservation Legislation,” see 11 N.C. Cent. 
property law, see 58 N.C.L. Rev. 1509 (1980). LJ. 243 (1980). 
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For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 


CASE NOTES 


Cited in A-S-P Assocs. v. City of Raleigh, 298 
N.C. 207, 258 S.E.2d 444 (1979). 


§ 160A-398. Certain changes not prohibited. 


Nothing in this Part shall be construed to prevent the ordinary maintenance 
or repair of any exterior architectural feature in a historic district which does 
not involve a change in design, material or outer appearance thereof, nor to 
prevent the construction, reconstruction, alteration, restoration, moving or 
demolition of any such feature which the building inspector or similar official 
shall certify is required by the public safety because of an unsafe or dangerous 
condition. (1965, c. 504, s. 2; 1971, c. 884, s. 2; c. 896, s. 7; 1973, c. 426, s. 60; 
1979, c. 646.) 


Effect of Amendments. — The 1979 amend- 
ment inserted “moving” near the middle of the 
section. 


§ 160A-398.1. Applicability of Part. 


No provision of this Part shall be applicable to the construction, use, alter- 
ation, moving or demolition of buildings by the State of North Carolina, its 
agencies and instrumentalities, or institutions of higher education. This Part 
shall apply to counties and municipalities. (1979, c. 646.) 


Legal Periodicals. — For an article Historic Preservation and Conservation 
entitled, “Reaffirmation of Lucal Initiative: _ Agreements Act: Assessment and Implications 
North Carolina’s 1979 Historic Preservation for Historic Preservation,” see 11 N.C. Cent. 
Legislation,” see 11 N.C. Cent. L.J. 243 (1980). LJ. 362 (1980). 

For an article entitled, “The North Carolina 


§ 160A-399. Delay in demolition of buildings within historic 
district. 


An application for a certificate of appropriateness authorizing the demolition 
of a building or structure within the district may not be denied. However, the 
effective date of such a certificate may be delayed for a period of up to 180 days 
from the date of approval. The maximum period of delay authorized by this 
section shall be reduced by the commission where it finds that the owner would 
suffer extreme hardship or be permanently deprived of all beneficial use of or 
return from such property by virtue of the delay. During such period the 
historic district commission may negotiate with the owner and with any other 
parties in an effort to find a means of preserving the building. If the historic 
district commission finds that the building has no particular significance or 
value toward maintaining the character of the district, it shall waive all or part 
of such period and authorize earlier demolition or removal. (1965, c. 504, s. 2; 
1971, c. 884, s. 2; c. 896, s. 7; 1979, c. 646.) 


Effect of Amendments. — The 1979 amend-__ third sentences for the former first sentence, 
ment substituted the present first, second and which read: “From and after the designation of 
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a historic district, no building or structure 
therein shall be demolished or otherwise 
removed until the owner thereof shall have 
given the historic district commission 90 days’ 
written notice of his proposed action.” The 
amendment also deleted “90-day” preceding 
“period” near the beginning of the fourth sen- 
tence and near the end of the fifth sentence and 


GENERAL STATUTES OF NORTH CAROLINA 


§ 160A-399.2 


deleted “involved” following “building” near 
the beginning of the fifth sentence. 

Legal Periodicals. — For an article 
entitled, “Reaffirmation of Local Initiative: 
North Carolina’s 1979 Historic Preservation 
Legislation,” see 11 N.C. Cent. L.J. 243 (1980). 

For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 


Part 3B. Historic Properties Commissions. 


§ 160A-399.1. Legislative findings. 


(a) The historical heritage of our State is one of our most valued and impor- 
tant assets. The conservation and preservation of historic properties will 
stabilize and increase property values in their areas and strengthen the overall 
economy of the State. This Part authorizes cities and counties of the State, 
within their respective zoning jurisdictions and by means of listing, regulation, 
and acquisition: 

(1) To safeguard the heritage of the city or county by preserving any 
property therein that embodies important elements of its cultural, 
social, economic, political or architectural history; and 

(2) To promote the use and conservation of such property for the educa- 
tion, pleasure and enrichment of the residents of the city or county and - 
the State as a whole. 

(b) Exercise of powers under this Part by counties as well as cities. The term | 
“municipality” as used in G.S. 160A-399.1 through 160A-399.13 shall be: 
deemed to include the county or its governing board or legislative board, to the - 
end that counties may exercise the same powers as cities with respect to the 
establishment of historic districts. (1971, c. 885, s. 1; 1973, c. 426, s. 62; 1979, 
c. 644.) 





Effect of Amendments. — The 1979 amend- 
ment designated the former provisions of this 
section as subsection (a) and added subsection 
(b). In subsection (a) the amendment added 
“The” at the beginning of the second sentence, 


of that sentence and substituted “property” for 
“the” near the middle of that sentence. 

Legal Periodicals. — For an article 
entitled, “A Decade of Preservation and Pres- 
ervation Law,” see 11 N.C. Cent. LJ. 214 


inserted “and preservation” near the beginning (1980). 


§ 160A-399.2. Appointment or designation of historic 
properties commission. 


Before it may exercise the powers set forth in this Part, a municipality shall 
establish or designate a historic properties commission. The municipality’s 
governing board shall determine the number of members of the commission, 
which shall be at least three, and the length of their terms, which shall be no 
greater than four years. A majority of the members of such a commission shall 
have demonstrated special interest, experience, or education in history or 
architecture; and all the members shall reside within the territorial jurisdic- 
tion of the city or county as established pursuant to G.S. 160A-360. In estab- 
lishing such a commission and making appointments to it, a city or county may 
seek the advice of any State or local historical or preservation agency, or 
organization. 

In lieu of establishing a separate historic properties commission, a munic- 
ipality may designate as its historic properties commission either (i) the city 
or county historic district commission, established pursuant to G.S. 160A-396, 
or (11) a city or county planning agency. In order for a planning agency to be 
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designated, at least two of its members shall have demonstrated special inter- 
est, experience, or education in history or architecture. 

A county and one or more cities in the county may establish or designate a 
joint historic properties commission. If a joint commission is established, the 
county and city or cities involved shall determine the residence requirements 
for members of the joint historic properties commission. (1971, c. 885, s. 2; 1973, 


c. 426, s. 62; 1979, c. 644.) 


Effect of Amendments. — The 1979 amend- 
ment substituted “municipality” for “city or 
county” near the middle of the first sentence of 
the first paragraph and near the beginning of 
the first sentence of the second paragraph and 
for “municipality’s” near the beginning of the 
second sentence of the first paragraph, inserted 
“or preservation” and deleted “society,” follow- 
ing “agency,” near the end of the last sentence 
of the first paragraph, substituted “agency” for 


“planning board” at the end of the first sentence 
of the second paragraph and made other minor 
changes in wording in the second paragraph, 
and deleted “or designated” following “estab- 
lished” in the second sentence of the third para- 
graph. 

Legal Periodicals. — For a symposium on 
historic preservation which includes a dis- 
cussion of relevant North Carolina law, see 12 
Wake Forest L. Rev. 9 (1976). 


OPINIONS OF ATTORNEY GENERAL 


Historic District Zoning Is Inapplicable 
to State Property. — See opinion of Attorney 
General to The Honorable James C. Green, 


Honorable John T. Henley, President Pro 
Tempore, Senate, General Assembly of North 
Carolina, 45 N.C.A.G. 191 (1976). 


Speaker, House of Representatives, and The 


§ 160A-399.3. Powers of the properties commission. 


Any historic properties commission established pursuant to this Part shall 
be authorized within the zoning jurisdiction of the unit to: 

(1) Undertake an inventory of properties of historical, architectural 
and/or archaeological significance; 

(2) Recommend to the municipal governing board structures, buildings, 
sites, areas or objects to be designated by ordinance as “historic 
properties”; 

(3) Acquire by any lawful means the fee or any lesser included interest, 
including options to purchase, to any such historic properties, to hold, 
manage, preserve, restore and improve the same, and to exchange or 
dispose of the property by public or private sale, lease or otherwise, 
subject to covenants or other legally binding restrictions which will 
secure appropriate rights of public access and promote the preserva- 
tion of the property; 

(4) Restore, preserve and operate such historic properties; 

(5) Recommend to the governing board that designation of any building, 
structure, site, area or object as a historic property be revoked or 
removed; 

(6) Conduct an educational program with respect to historic properties 
within its jurisdiction; 

(7) Cooperate with the State, federal and local governments in pursuance 
of the purposes of this Part. The governing board or the commission 
when authorized by the governing board may contract with the State, 
or the United States of Ringhieas or any agency of either, or with any 
other organization provided the terms are not inconsistent with State 
or federal law; 

(8) Enter, solely in performance of its official duties and only at reasonable 
times, upon private lands for examination or survey thereof. However, 
no member, employee or agent of the commission may enter any 
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private building or structure without the express consent of the owner 
or occupant thereof. (1971, c. 885, s. 3; 1973, c. 426, s. 62; 1979, c. 644.) 


Effect of Amendments. — The 1979 amend- 
ment rewrote this section. 


§ 160A-399.4. Adoption of an ordinance; criteria for desig- 
nation. 


Upon complying with G.S. 160A-399.5, the governing board may adopt and 
from time to time amend or repeal an ordinance designating one or more 
historic properties. No property shall be recommended for designation as a 
historic property unless it is deemed and found by the properties commission 
to be of special significance in terms of its history, architecture, and/or cultural 
importance, and to possess integrity of design, setting, workmanship, 
materials, feeling and/or association. 

The ordinance shall describe each property designated in the ordinance, the 
name or names of the owner or owners of the property, those elements of the 
property that are integral to its historical, architectural, and/or archaeological 
value, including the approximate area of the property so designated, and any 
other information the governing board deems necessary. For each building, 
structure, site, area or object so designated as a historic property, the ordinance 
shall require that the waiting period set forth in this Part be observed prior to 
its demolition, alteration, remodeling or removal. For each designated historic 
property, the ordinance may also provide for a suitable sign on the property 
indicating that the property has been so designated. If the owner consents, the 
sign shall be placed upon the property. If the owner objects, the sign shall be 
placed on a nearby public right-of-way. (1971, c. 885, s. 4; 1973, c. 426, s. 62; 
1977, c. 869, s. 3; 1979, c. 644.) 


Effect of Amendments. — The 1977 amend- Part” for “G.S. 160A-399.6” and deleted 


ment, effective Jan. 1, 1978, rewrote the first 
sentence of the second paragraph. 

The 1979 amendment rewrote the first para- 
graph, and, in the second paragraph, substi- 
tuted “the property so designated” for 
“surrounding land” in the first sentence, 
deleted “within the authority of this Part” at 
the end of the first sentence, substituted “this 


“material” preceding “alteration” in the second 
sentence and substituted “may” for “shall” 
preceding “also provide” and _ inserted 
“indicating” in the third sentence. 

Legal Periodicals. — For an article 
entitled, “Reaffirmation of Local Initiative: 
North Carolina’s 1979 Historic Preservation 
Legislation,” see 11 N.C. Cent. L.J. 243 (1980). 


§ 160A-399.5. Required procedures. 


As a guide for the identification and evaluation of historic properties, the 
commission shall undertake, at the earliest possible time and consistent with 
the resources available to it, an inventory of properties of historical, archi- 
tectural and cultural significance within its jurisdiction. Such inventories and 
any additions or revisions thereof shall be submitted as expeditiously as pos- 
sible to the Division of Archives and History. No ordinance designating a 
historic building, structure, site, area or object nor any amendment thereto 
may be adopted, nor may any property be accepted or acquired by a historic 
properties commission or the governing board of a municipality, until the 
following procedural steps have been taken: 

(1) The historic properties commission shall (i) prepare and adopt rules of 
procedure, and (ii) prepare and adopt principles and guidelines, not 
inconsistent with this Part, for altering, restoring, moving or 
demolishing properties designated as historic. 
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(2) The historic properties commission shall make or cause to be made an 


investigation and report on the historic, architectural, educational or 
cultural significance of each building, structure, site, area or object 
proposed for designation or acquisition. Such investigation or report 
shall be forwarded to the Division of Archives and History, North 
Carolina Department of Cultural Resources. 


(3) The Department of Cultural Resources, acting through any employee 


designated by the secretary or the North Carolina Historical Commis- 
sion shall either upon request of the department or at the initiative of 
the historic properties commission be given an opportunity to review 
and comment upon the substance and effect of the designation of any 
historic property pursuant to this Part. Any comments shall be pro- 
vided in writing. If the Department does not submit its comments or 
recommendations in connection with any designation within 30 days 
following receipt by the Department of the investigation and report of 
the commission, the commission and any city or county governing 
board shall be relieved of any responsibility to consider such 
comments. 


(4) The historic properties commission and the governing board shall hold 


a public hearing on the proposed ordinance. Reasonable notice of the 
time and place thereof shall be given. All meetings of the commission 
shall be open to the public, in accordance with the North Carolina 
Open Meetings Law, Chapter 143, Article 33B. 


(5) Following the joint public hearing, the governing board may adopt the 


ordinance as proposed, adopt the ordinance with any amendments it 
deems necessary, or reject the proposed ordinance. 


(6) Upon adoption of the ordinance, the owners and occupants of each 


designated historic property shall be given written notification of such 
designation insofar as reasonable diligence permits. One copy of the 
ordinance and all amendments thereto shall be filed by the historic 
properties commission in the office of the register of deeds of the 
county in which the property or properties are located. Each historic 
property designated shall be indexed according to the name of the 
owner of the property in the grantee and grantor indexes in the regis- 
ter of deeds office, and the historic properties commission shall pay a 
reasonable fee for filing and indexing. In the case of any property lying 
within the zoning jurisdiction of a city, a second copy of the ordinance 
and all amendments thereto shall be kept on file in the office of the 
city or town clerk and be made available for public inspection at any 
reasonable time. A third copy of the ordinance and all amendments 
thereto shall be given to the city or county building inspector. The fact 
that a building, structure, site, area or object has been designated a 
historic property shall be clearly indicated on all tax maps maintained 
By the county or city for such period as the designation remains in 
effect. 


(7) Upon the adoption of the historic properties ordinance or any amend- 


ment thereto, it shall be the duty of the historic properties commission 
to give notice thereof to the tax supervisor of the county in which the 
property is located. The designation and any recorded restrictions 
upon the property limiting its use for preservation purposes shall be 
cance | by the tax supervisor in appraising it for tax purposes. 
(1971), c. 885, s. 5; 1973, c. 426, s. 62; c. 426, s. 48; 1977, c. 869, ss. 4-6; 
1979, c. 644.) 


Effect of Amendments. — The 1977 The 1979 amendment rewrote this section. 
amendment, effective Jan. 1, 1978, rewrote the 
introductory paragraph and subdivision (1) and 


(2). 
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§ 160A-399.6. Certificate of appropriateness required. 


A property which has been designated as a historic property as herein pro- 
vided may be materially altered, restored, moved or demolished only following 
the issuance of a certificate of appropriateness by the historic properties com- 





mission in accordance with the procedures and standards set forth in Part 3A — 
of this Article. An application for a certificate of appropriateness authorizing ~ 


the demolition of a designated building or structure or the destruction of an 
object may not be denied. However, the effective date of such a certificate may 
be delayed for a period of up to 180 days from the date of approval. The 
maximum period of delay authorized by this section shall be reduced by the 
commission where it finds that the owner would suffer extreme hardship or be 
deprived of all beneficial use of or return from such property by virtue of the 
delay. During such period the historic properties commission may negotiate 
with the owner and with any other parties in an effort to find a means of 
preserving the building, structure, or object. (1971, c. 885, s. 6; 1973, c. 426, s. 
62; 1979, c. 644.) 


Local Modification. — City of Raleigh: Legal Periodicals. — For an article 
1979, 2nd Sess., c. 1169. entitled, “Reaffirmation of Local Initiative: 
Effect of Amendments. — The 1979 amend- North Carolina’s 1979 Historic Preservation 
ment rewrote this section. Legislation,” see 11 N.C. Cent. L.J. 243 (1980). 


§ 160A-399.7. Certain changes not prohibited. 


Nothing in this Part shall be construed to prevent the ordinary maintenance 
or repair of any exterior architectural feature in or on a historic property that 
does not involve a change in design, material, or outer appearance thereof, nor 
to prevent the construction, reconstruction, alteration, restoration, demolition 
or removal of any such feature when a building inspector or similar official 
certifies to the commission that such action is required for the public safety 
because of an unsafe or dangerous condition. Nothing herein shall be construed 
to prevent a property owner from making any use of his property not prohibited 
by other statutes, ordinances or regulations. (1971, c. 885, s. 7; 19738, c. 426, s. 
62; 1979, c. 644.) 


Effect of Amendments. — The 1979 amend- was the deletion of a comma _ following 
ment reenacted this section. The only change “ordinances” in the second sentence. 


§ 160A-399.8. Authority to acquire historic properties. 


When such action is reasonably necessary or appropriate for the preservation 
of a designated historic property, the commission may negotiate at any time 
with the owner for its preservation in accordance with the provisions of Parts 
3A and 3B. (1971, c. 885, s. 8; 1973, c. 426, s. 62; 1979, c. 107, s. 13; c. 644.) 


Effect of Amendments. — The first 1979 as it stood before the second 1979 amendment. 
amendment substituted references to sections The second 1979 amendment rewrote the sec- 
in Chapters 153A and 160A for references to tion to read as set out above. 
sections in Chapters 153 and 160 in the section 
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§ 160A-399.9. Appropriations. 


A city or county governing board is authorized to make appropriations to a 
historic properties commission established pursuant to this Part in any amount 
that it may determine necessary for the expenses of the operation of the com- 
mission, and may make available any additional amounts necessary for the 
acquisition, restoration, preservation, operation and management of historic 
buildings, structures, sites, areas or objects designated as historic properties, 
or of land on which historic buildings or structures are located, or to which they 
may be removed. (1971, c. 885, s. 9; 1973, c. 426, s. 62; 1979, c. 644.) 


Effect of Amendments. — The 1979 amend- was the insertion of a comma following 
ment reenacted this section. The only change “located” near the end of the section. 


§ 160A-399.10. Ownership of property. 


All lands, buildings, structures, sites, areas or objects acquired by funds 
appropriated by a city or county shall be acquired in the name of the city or 
county unless otherwise provided by the governing board. So long as owned by 
the city or county, historic properties may be maintained by or under the 
supervision and control of the city or county. However, all lands, buildings or 
structures acquired by a historic properties commission from funds other than 
those appropriated by a city or county may be acquired in the name of the 
historic properties commission, the city or county, or both. (1971, c. 885, s. 10; 
1973, c. 426, s. 62; 1979, c. 644.) 


Effect of Amendments. — The 1979 amend- 
ment deleted “and held” following “may be 
acquired” in the third sentence. 


§ 160A-399.11. Part to apply to publicly owned buildings 
and structures. 


All of the provisions of this Part are hereby made applicable to the con- 
struction, use, alteration, moving and demolition of buildings by the State of 
North Carolina, its political subdivisions, agencies and instrumentalities, pro- 
vided that neither this section nor Part 3B of Chapter 160A shall apply to any 
project of the University of North Carolina or its constituent institutions for 
which an application has been submitted prior to May 25, 1979. (1971, c. 885, 
s. 11; 1973, c. 426, s. 62; 1979, c. 644.) 


Effect of Amendments. — The 1979 amend- sition of historic buildings, structures, sites, 
ment rewrote this section, which formerly pro- areas or objects owned by the State or any of its 
vided that nothing in this Part should be political subdivisions, agencies or 
construed to prevent the regulation or acqui- _instrumentalities. 


§ 160A-399.12. Conflict with other laws. 


Whenever any ordinance adopted pursuant to this Part requires a longer 
waiting period or imposes other higher standards with respect to a designated 
historic property than are established under any other statute, charter provi- 
sion, or regulation, this Part shall govern. Whenever the provisions of any 
other statute, charter provision, ordinance or regulation require a longer 
waiting period or impose other higher standards than are established under 
this Part, such other statute, charter provision, ordinance or regulation shall 
govern. (1971, c. 885, s. 12; 1973, c. 426, s. 62; 1979, c. 644.) 
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Effect of Amendments. — The 1979 amend- 
ment reenacted this section without change. 


§ 160A-399.13. Remedies. 


In case any building, structure, site, area or object designated as a historic 
property pursuant to this Part is about to be demolished whether as the result 
of deliberate neglect or otherwise, materially altered, remodeled, removed or 
destroyed, except in compliance with the ordinance or the provisions of this 
Part, the city or county, the historic properties commission, or other party 
aggrieved by such action may institute any appropriate action or proceedings 
to prevent such unlawful demolition, destruction, material alteration, 
remodeling or removal, to restrain, correct or abate such violation, or to 
prevent any illegal act or conduct with respect to such historic property. Such 
remedies shall be in addition to any others authorized by this Chapter for 
violation of a municipal ordinance. (1971, c. 885, s. 13; 1973, c. 426, s. 62; 1979, 
c. 644.) 


Effect of Amendments. — The 1979 amend-__ inserted “or the provisions of this Part,” “or 
ment, in the first sentence, inserted “as” and _ other party aggrieved by such action” near the 
“pursuant to this Part” near the beginning of middle of the sentence and “destruction” near 
the sentence, substituted “remodeled, removed _ the end of the sentence. The amendment added 
or destroyed” for “remodeled or removed” and the second sentence. 


Part 4. Acquisition of Open Space. 
§ 160A-401. Legislative intent. 


Legal Periodicals. — For comment, “Urban _ for Consistency,” see 14 Wake Forest L. Rev. 81 
Planning And Land Use Regulation: The Need (1978). 


§ 160A-403. Counties or cities authorized to acquire and 
reconvey real property. 


Legal Periodicals. — For an article ervation Law,” see 11 N.C. Cent. LJ. 214 
entitled, “A Decade of Preservation and Pres- (1980). 


§ 160A-405. Powers of governing bodies. 


Legal Periodicals. — For an article ervation Law,” see 11 N.C. Cent. LJ. 214 
entitled, “A Decade of Preservation and Pres- (1980). 


Part 5. Building Inspection. 
§ 160A-411. Inspection department. 


Every city in the State is hereby authorized to create an inspection depart- 
ment, and may appoint one or more inspectors who may be given the titles of 
building inspector, electrical inspector, plumbing inspector, housing inspector, 
zoning inspector, heating and air-conditioning inspector, fire prevention 
inspector, or deputy or assistant inspector, or such other titles as may be 
generally descriptive of the duties assigned. The department may be headed by 
a superintendent or director of inspections. Every city shall perform the duties 


168 


§ 160A-411 1981 CUMULATIVE SUPPLEMENT § 160A-411 


and responsibilities set forth in G.S. 160A-412 either by: (i) creating its own 
inspection department; (ii) creating a joint inspection department in 
cooperation with one or more other units of local government, pursuant to G.S. 
160A-413 or Part 1 of Article 20 of this Chapter; (iii) contracting with another 
unit of local government for the provision of inspection services pursuant to 
Part 1 of Article 20 of this Chapter; or (iv) arranging for the county in which 
it is located to perform inspection services within the city’s jurisdiction as 
authorized by G.S. 160A-413 and G.S. 160A-360. Such action shall be taken no 
later than the applicable date in the schedule below, according to the city’s 
population as published in the 1970 United States Census: 

Cities over 75,000 population — July 1, 1979 

Cities between 50,001 and 75,000 — July 1, 1981 

Cities between 25,001 and 50,000 — July 1, 1983 

Cities 25,000 and under — July 1, 1985. 

In the event that any city shall fail to provide inspection services by the date 
specified above or shall cease to provide such services at any time thereafter, 
the Commissioner of Insurance shall arrange for the provision of such services, 
either through personnel employed by his department or through an arrange- 
ment with other units of government. In either event, the Commissioner shall 
have and may exercise within the city’s jurisdiction all powers made available 
to the city council with respect to building inspection under Part 5 of Article 
19, and Part 1 of Article 20 of this Chapter. Whenever the Commissioner has 
intervened in this manner, the city may assume provision of inspection ser- 
vices only after giving the Commissioner two years’ written notice of its 
intention to do so; provided, however, that the Commissioner may waive this 
requirement or permit assumption at an earlier date if he finds that such 
earlier assumption will not unduly interfere with arrangements he has made 
for the provision of those services. (1969, c. 1065, s. 1; 1971, c. 698, s. 1; 1977, 
c. 531, s. 5.) 


Effect of Amendments. — The 1977 amend- 
ment substituted “may” for “shall” near the 
beginning of the first sentence of the first para- 
graph and added the second and third para- 
graphs. 

Session Laws 1977, c. 551, s. 7, provides: “The 
provisions of this act shall not be applicable to 
municipalities of less than 25,000 population or 
to counties of less than 75,000 population 
according to the 1970 U.S. Census, and shall 
not be applicable to any officials or employees of 
any such municipality or county unless the 
Legislative Research Commission makes affir- 
mative findings of fact that as of July 1, 1984, 
there exist within the State adequate in-service 
and pre-service training opportunities to 
permit employees or prospective employees of 
such municipalities and counties to secure at 
various convenient places throughout the State 
or by correspondence courses the training nec- 


CASE 


Liability of Building Inspector. — The 
chief building inspector of the city of 
Wilmington was a “public official” of the city, 
and he was engaged in the performance of gov- 
ernmental duties involving the exercise of judg- 


essary to retain limited certificates or to secure 
standard certificates, and to provide an 
adequate pool of qualified personnel to enforce 
applicable codes in such municipalities or 
counties. Unless the Legislative Research Com- 
mission shall make such affirmative findings of 
fact, then neither the North Carolina Code 
Officials Qualification Board nor the North 
Carolina Building Code Council nor the Com- 
missioner of Insurance nor the Department of 
Insurance shall enforce any provision of this act 
as to any municipality of less than 25,000 popu- 
lation or any county of less than 75,000 popu- 
lation according to the 1970 U.S. Census or as 
to any official or employee or any such munic- 
ipality or county.” 

Legal Periodicals. — For comment, “Urban 
Planning And Land Use Regulation: The Need 
For Consistency,” see 14 Wake Forest L. Rev. 
81 (1978). 


NOTES 


ment and discretion in determining whether 
plaintiffs’ greenhouses were constructed in 
compliance with the applicable law; therefore, 
the building inspector could not be liable to 
plaintiffs in an action based on his inspection of 
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plaintiffs’ greenhouses where there was neither 
sufficient allegation nor forecast of evidence 
that the inspector acted maliciously or 
corruptly or that he acted outside of and beyond 


GENERAL STATUTES OF NORTH CAROLINA 


§ 160A-417 


the scope of his duties, and summary judgment 
dismissing the action as to him was proper. 
Pigott v. City of Wilmington, 50 N.C. App. 401, 
273 S.E.2d 752 (1981). 


§ 160A-411.1. Qualifications of inspectors. 


On and after the applicable date set forth in the schedule in G.S. 160A-411, 
no city shall employ an inspector to enforce the State Building Code as a 
member of a city or joint inspection department who does not have one of the 
following types of certificates issued by the North Carolina Code Officials 
Qualification Board attesting to his qualifications to hold such position: (i) a 
probationary certificate, valid for one year only; (1i) a standard certificate; or 
(iii) a limited certificate which shall be valid only as an authorization for him 
to continue in the position held on the date specified in G.S. 143-151.13(c) and 
which shall become invalid if he does not successfully complete in-service 
training specified by the Qualification Board within the period specified in G.S. 
143-151.13(c). An inspector holding one of the above certificates can be pro- 
moted to a position requiring a higher level certificate only upon issuance by 
the Board of a standard certificate or probationary certificate appropriate for 
such new position. (1977, c. 531, s. 6.) ’ 


Cross References. — As to the North 
Carolina Code Officials Qualification Board, 
and certification of Code-enforcement officials, 
see §§ 143-151.8 through 143-151.20. 

Editor’s Note. — Session Laws 1977, c. 551, 
s. 7, provides: “The provisions of this act shall 
not be applicable to municipalities of less than 
25,000 population or to counties of less than 
75,000 population according to the 1970 U.S. 
Census, and shall not be applicable to any 
officials or employees of any such municipality 
or county unless the Legislative Research Com- 
mission makes affirmative findings of fact that 
as of July 1, 1984, there exist within the State 
adequate in-service and pre-service training 
opportunities to permit employees’. or 
prospective employees of such municipalities 
and counties to secure at various convenient 
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places throughout the State or by corre- 
spondence courses the training necessary to 
retain limited certificates or to secure standard 
certificates, and to provide an adequate pool of 
qualified personnel to enforce applicable codes 
in such municipalities or counties. Unless the 
Legislative Research Commission shall make 
such affirmative findings of fact, then neither 
the North Carolina Code Officials Qualification 
Board nor the North Carolina Building Code 
Council nor the Commissioner of Insurance nor 
the Department of Insurance shall enforce any 
provision of this act as to any municipality of 
less than 25,000 population or any county of 
less than 75,000 population according to the 
1970 U.S. Census or as to any official or 
employee of any such municipality or county.” 


No person shall commence or proceed with 

(1) The construction, reconstruction, alteration, repair, removal, or demo- 
lition of any building or structure, 

(2) The installation, extension, or general repair of any plumbing system, 

(3) The installation, extension, alteration, or general repair of any heating 
or cooling equipment system, or 

(4) The installation, extension, alteration, or general repair of any electri- 
cal wiring, devices, appliances, or equipment, 


without first securing from the inspection department with jurisdiction over 
the site of the work any and all permits required by the State Building Code 
and any other State or local laws applicable to the work. A permit shall be in 
writing and shall contain a provision that the work done shall comply with the 
State Building Code and all other applicable State and local laws. No permits 
shall be issued unless the plans and specifications are identified by the name 
and address of the author thereof, and if the General Statutes of North 
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Carolina require that plans for certain types of work be prepared only by a 
registered architect or registered engineer, no permit shall be issued unless the 
plans and specifications bear the North Carolina seal of a registered architect 
or of a registered engineer. When any provision of the General Statutes of 
North Carolina or of any ordinance requires that work be done by a licensed 
ey contractor of any kind, no permit for the work shall be issued unless 
the work is to be performed by such a duly licensed contractor. No permit 
issued under Articles 9 or 9C of Chapter 143 shall be required for any con- 
struction, installation, repair, replacement, or alteration costing twenty-five 
hundred dollars ($2500) or less in any single family residence or farm building 
unless the work involves: the addition, repair or replacement of load bearing 
structures; the addition (excluding replacement of same size and capacity) or 
change in the design of plumbing; the addition, replacement or change in the 
design of heating, air conditioning, or electrical wiring, devices, appliances, or 
equipment; the use of materials not permitted by the North Carolina Uniform 
Residential Building Code; or the addition (excluding replacement of like grade 
of fire resistance) of roofing. Violation of this section shall constitute a misde- 
meanor. (1905, c. 506, s. 26; Rev., s. 2986; 1915, c. 192, s. 3; C.S., s. 2748; 1957, 
c. 817; 1969, c. 1065, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 65; 1981, c. 677, s. 
1.) 





Cross References. — For provisions spec- 
ifying that permits required for installation, 
alteration, or restoration of any insulation or 
other materials or energy utilization equip- 
-ment designed or intended to meet the State 
- Building Code requirements for insulation and 
energy utilization standards meet all require- 


ments of § 153A-357 or this section, see 
§ 143-155. 

Effect of Amendments. — The 1981 amend- 
ment, effective thirty days after ratification, 
added the next to last sentence. The act was 
ratified on June 25, 1981. 


§ 160A-420. Inspections of work in progress. 


Cross References. — As to inspections by 
the energy and insulation inspector during the 
installation, alteration, or restoration of any 
insulation or other materials or energy 


utilization equipment designed or intended to 
meet the State Building Code requirements for 
insulation and energy utilization standards, see 
§ 143-157. 


CASE NOTES 


Stated In Pigott v. City of Wilmington, 50 
N.C. App. 401, 273 S.E.2d 752 (1981). 


§ 160A-423. Certificates of compliance. 


Cross References. — As to issuance by the 
energy and insulation inspector of a certificate 
of compliance for work done with regard to the 
installation, alteration, or restoration of any 
insulation or other materials or energy 


utilization equipment designed or intended to 
meet the State Building Code requirements for 
insulation and energy utilization standards, see 
§ 143-157. 
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CASE NOTES 


Stated in Pigott v. City of Wilmington, 50 
N.C. App. 401, 273 S.E.2d 752 (1981). 


§ 160A-425. Defects in buildings to be corrected. 


CASE NOTES 


Stated in Pigott v. City of Wilmington, 50 
N.C. App. 401, 273 S.E.2d 752 (1981). 


§ 160A-426. Unsafe buildings condemned. 


CASE NOTES 


Stated in Pigott v. City of Wilmington, 50 
N.C. App. 401, 273 S.E.2d 752 (1981). 


§ 160A-429. Order to take corrective action. 


If, upon a hearing held pursuant to the notice prescribed in G.S. 160A-428, 
the inspector shall find that the building or structure is in a condition that 
constitutes a fire or safety hazard or renders it dangerous to life, health, or 
other property, he shall make an order in writing, directed to the owner of such 
building or structure, requiring the owner to remedy the defective conditions 
by repairing, closing, vacating, or demolishing the building or structure or 
taking other necessary steps, within such period, not less than 60 days, as the 
inspector may prescribe; provided, that where the inspector finds that there is 
imminent danger to life or other property, he may order that corrective action 
be taken in such lesser period as may be feasible. (1969, c. 1065, s. 1; 1971, c. 
698, s. 1; 1973, c. 426, s. 68; 1977, c. 912, s. 13.) 


Effect of Amendments. — The 1977 amend- 
ment added the proviso to the end of the section. 


CASE NOTES 


Stated in Pigott v. City of Wilmington, 50 
N.C. App. 401, 273 S.E.2d 752 (1981). 


Part 6. Minimum Housing Standards. 


§ 160A-441. Exercise of police power authorized. 


Legal Periodicals. — For comment, “Urban For Consistency,” see 14 Wake Forest L. Rev. 
Planning And Land Use Regulation: The Need 81 (1978). 
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§ 160A-445. Service of complaints and orders. 


Complaints or orders issued by a public officer pursuant to an ordinance 
adopted under this Part shall be served upon persons either personally or by 
registered or certified mail. If the identities of any owners or the whereabouts 
of persons are unknown and cannot be ascertained by the public officer in the 
exercise of reasonable diligence, and the public officer makes an affidavit to 
that effect, then the serving of the complaint or order upon the unknown 
owners or other persons may be made by publication in a newspaper having 
general circulation in the city at least once no later than the time at which 
personal service would be required under the provisions of this Part. When 
service is made by publication, a notice of the pending proceedings shall be 
posted in a conspicuous place on the premises thereby affected. (1939, c. 287, 
s. 5; 1965, c. 1055; 1969, c. 868, ss. 3, 4; 1971, c. 698, s. 1; 1973, c. 426, s. 60; 
1977, c. 912, s. 14; 1979, 2nd Sess., c. 1247, s. 38.) 


Effect of Amendments. — The 1977 amend- The 1979, 2nd Sess., amendment inserted 


ment substituted “are unknown” for “is “the identities of any owners or” following “If” 
unknown” and the language beginning “in a__ at the beginning of the second sentence, and 
newspaper having general circulation” for “in inserted “unknown owners or other” following 
the manner prescribed in the Rules of Civil “serving of the complaint or order upon the” 
Procedure” in the second sentence. near the middle of the second sentence. 


Part 7. Community Appearance Commissions. 


§ 160A-451. Membership and appointment of commission; 
joint commission. 


Legal Periodicals. — For a symposium on _ cussion of relevant North Carolina law, see 12 
historic preservation which includes a dis- Wake Forest L. Rev. 9 (1976). 


Part 8. Miscellaneous Powers. 


§ 160A-456. Community development programs and 
activities. 


Legal Periodicals. — For a symposium on _ cussion of relevant North Carolina law, see 12 
historic preservation which includes a dis- Wake Forest L. Rev. 9 (1976). 


§ 160A-457. Acquisition and disposition of property for 
redevelopment. 


In addition to the powers granted by G.S. 160A-456, any city is authorized, 
either as a part of a community development program or independently 
thereof, and without the necessity of compliance with the Urban 
Redevelopment Law, to exercise the following powers: 


(1) To acquire, by voluntary purchase from the owner or owners, real 
property which is either: 


a. Blighted, deteriorated, deteriorating, undeveloped, or 
inappropriately developed from the standpoint of sound commu- 
nity development and growth; 


b. Appropriate for rehabilitation or conservation activities; 
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c. Appropriate for housing construction or the economic development — 
of the community; or | 
d. Appropriate for the preservation or restoration of historic sites, the 
beautification of urban land, the conservation of open space, nat- 
ural resources, and scenic areas, the provision of recreational 
opportunities, or the guidance of urban development; 
(2) To clear, demolish, remove, or rehabilitate buildings and improve- 
ments on land so acquired; and 
(3) To retain property so acquired for public purposes, or to dispose, 
through sale, lease, or otherwise, of any property so acquired to any 
person, firm, corporation, or governmental unit; provided, the disposi- 
tion of such property shall be undertaken in accordance with the 
procedures of Article 12 of this Chapter, or the procedures of G.S. 
160A-514, or any applicable local act or charter provision modifying 
such procedures. (1977, c. 660, s. 1.) 


Local Modification. — City of Asheville: 
1981, c. 632; City of Wilson: 1977, 2nd Sess., c. 
1196. 


§ 160A-457.1. Urban Development Action Grants. 


In addition to the powers granted by G.S. 160A-456 and G.S. 160A-457, any 
city is authorized, either as a part of a community development program or 
independently thereof, to enter into contracts or agreements with any person, 
association, or corporation to undertake and carry out specified activities in 
furtherance of the purposes of Urban Development Action Grants authorized 
by the Housing and Community Development Act of 1977 (P.L. 95-128) or any 
amendment thereto which is a continuation of such grant programs by 
whatever designation, including the authority to enter into and carry out 
contracts or agreements to extend loans, loan subsidies, or grants to persons, 
associations, or corporations and to dispose of real or personal property by 
private sale in furtherance of such contracts or agreements. 

Any enabling legislation contained in local acts which refers to “Urban 
Development Action Grants” or the Housing and Community Development Act 
of 1977 (P.L. 95-128) shall be construed also to refer to any continuation of such 
grant programs by whatever designation. (1981, c. 865, ss. 1, 2.) 


§ 160A-458. Erosion and sedimentation control. 


Any city may enact and enforce erosion and sedimentation control 
ordinances as authorized by Article 4 of Chapter 113A of the General Statutes, 
and in such enactment and enforcement shall comply with all applicable provi- 
sions of Article 4. (1979, 2nd Sess., c. 1247, s. 39.) 


§ 160A-458.1. Floodway regulations. 


Any city may enact and enforce floodway regulation ordinances as autho- 
rized by Part 6 of Article 21 of Chapter 143 of the General Statutes, and in such 
enactment and enforcement shall comply with all applicable provisions of Part 
6. (1979, 2nd Sess., c. 1247, s. 39.) 
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§ 160A-459: Reserved for future codification purposes. 


ARTICLE 20. 
Interlocal Cooperation. 


Part 1. Joint Exercise of Powers. 


'§ 160A-460. Definitions. 


The words defined in this section shall have the meanings indicated when 
used in this Part: 

(1) “Undertaking” means the joint exercise by two or more units of local 
government, or the contractual exercise by one unit for one or more 
other units, of any power, function, public enterprise, right, privilege, 
or immunity of local government. 

(2) “Unit,” or “unit of local government” means a county, city, consoli- 
dated city-county, local board of education, sanitary district, or other 
local political subdivision, authority, or agency of local government. 
(1971, c. 698, s. 1; 1975, c. 821, s. 4; 1979, c. 774, s. 1; 1981, c. 641.) 


The 1981 amendment inserted “local board of 
education” near the middle of subdivision (2). 


Effect of Amendments. — The 1979 amend- 
ment deleted “administrative or governmental” 
before “power” near the middle of subdivision 


(1). 
§ 160A-465: Repealed by Session Laws 1979, c. 774, s. 2. 


Part 2. Regional Councils of Governments. 


§ 160A-470. Creation of regional councils, definition of 
“unit of local government.” 






_ Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


For survey of 1978 law on civil procedure, see 
57 N.C.L. Rev. 891 (1979). 


CASE NOTES 


_ The purpose of councils of governments 
is to coordinate governmental functions best 
undertaken on a regional level. Kloster v. 
Region D Council of Gov’ts, 36 N.C. App. 421, 
245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 
| S.E.2d 215 (1978). 

Council Not Political Subdivision of 
State. — Once created, the council does not 
become a municipality, or a political or govern- 
'mental subdivision of the State in the same 
sense as a city, town or county. A council may 
take on some of the attributes and functions of 
a political subdivision, but does not possess the 
powers which municipalities are said to pos- 











sess. Kloster v. Region D Council of Gov’ts, 36 
N.C. App. 421, 245 S.E.2d 180, cert. denied, 295 
N.C. 466, 246 S.E.2d 215 (1978). 

Standing to Contest Council Activities. — 
A taxpayer and resident of an _ area 
encompassed by a regional council of govern- 
ments does have standing to contest allegedly 
illegal activities of the council where such 
activities are funded by tax moneys or property 
derived from local or federal sources, or where 
such activities may later require support by tax 
moneys. Kloster v. Region D Council of Gov’ts, 
36 N.C. App. 421, 245 S.E.2d 180, cert. denied, 
295 N.C. 466, 246 S.E.2d 215 (1978). 
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§ 160A-475. Specific powers of council. 


The charter may confer on the regional council any of the following powers: 
(8) Any other powers that are exercised or capable of exercise by its mem- 
ber governments and desirable for dealing with problems of mutual 
concern to the extent such powers are specifically delegated to it from 
time to time by resolution of the governing board of each of its member 
governments which are affected thereby, provided, that no regional 
council of governments shall have the authority to construct or pur- 
chase buildings, or acquire title to real property, except in order to 
exercise the authority granted by Chapter 260 of the Session Laws of 

1979. (1971, c. 698, s. 1; 1975, c. 517, ss. 1, 2; 1979, c. 902.) 


Effect of Amendments. — The 1979 amend- 
ment added the proviso at the end of subdi- 
vision (8). 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


For note on the expansion of standing in 
North Carolina taxpayers’ actions, see 15 Wake 
Forest L. Rev. 126 (1979). 


CASE NOTES 


Powers Not Conferred by Charter Must 
Be Specifically Delegated. — The intention 
of the legislature, by the adoption of subdivision 
(8) of this section, is that any powers not 
conferred on a council by its charter be pos- 
sessed and exercised only upon the express 
authorization of each of the member govern- 
ments. Kloster v. Region D Council of Gov’ts, 36 
N.C. App. 421, 245 S.E.2d 180, cert. denied, 295 
N.C. 466, 246 S.E.2d 215 (1978). 

Except for the powers conferred by its 
charter, a council may neither possess nor exer- 
cise any powers which are not specifically dele- 
gated by each of its member governments. 
Kloster v. Region D Council of Gov’ts, 36 N.C. 
App. 421, 245 S.E.2d 180, cert. denied, 295 N.C. 
466, 246 S.E.2d 215 (1978). 

Council Has No Power of Land 
Ownership Unless Such Power Is Dele- 
gated to It by Its Members. — Region D 
Council of Governments did not have the power 
to hold title to real estate and to construct on 
real estate an office building for its own use and 
for rental purposes in competition with private 
enterprise since subdivisions (1) through (7) of 
this section do not include the power of land 
ownership, and since that power was not dele- 
gated by the member governments. Kloster v. 
Region D Council of Gov’ts, 36 N.C. App. 421, 
245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 


§ 160A-476. Fiscal affairs. 


S.E.2d 215 (1978), decided prior to 1979 amend- 
ment. 

The purpose of councils of governments 
is to coordinate governmental functions best 
undertaken on a regional level. Kloster v. 
Region D Council of Gov’ts, 36 N.C. App. 421, 
245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 
S.E.2d 215 (1978). 

Council Not Political Subdivision. — Once 
created, the council does not become a munic- 
ipality, or a political or governmental subdi- 
vision of the State in the same sense as a city, 
town or county. A council may take on some of 
the attributes and functions of a political subdi- 
vision, but does not possess the powers which 
municipalities are said to possess. Kloster v. 
Region D Council of Gov’ts, 36 N.C. App. 421, 
245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 
S.E.2d 215 (1978). 

Standing to Contest Council Activities. — 
A taxpayer and resident of an area 
encompassed by a regional council of govern- 
ments does have standing to contest allegedly 
illegal activities of the council where such 
activities are funded by tax moneys or property 
derived from local or federal sources, or where 
such activities may later require support by tax 
moneys. Kloster v. Region D Council of Gov’ts, 
36 N.C. App. 421, 245 S.E.2d 180, cert. denied, 
295 N.C. 466, 246 S.E.2d 215 (1978). 


CASE NOTES 


Regional Council Not Political Subdi- 
vision. — Once created, the council does not 


become a municipality, or a political or govern- 
mental subdivision of the State in the same 
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sense as a city, town or county. A council may 
take on some of the attributes and functions of 
a political subdivision, but does not possess the 
powers which municipalities are said to pos- 
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sess. Kloster v. Region D Council of Gov’ts, 36 
N.C. App. 421, 245 S.E.2d 180, cert. denied, 295 
N.C. 466, 246 S.E.2d 215 (1978). 


ARTICLE 21. 


Miscellaneous. 


§ 160A-485. Waiver of immunity through insurance pur- 


chase. 


CASE NOTES 


A city, while performing a governmental 
function in the maintenance of a sewer sys- 
tem within its municipal jurisdiction, may not 
be held liable for any damage arising out of the 


governmental activity unless it expressly 
waives its immunity pursuant to this section. 
Roach v. City of Lenoir, 44 N.C. App. 608, 261 
S.E.2d 299 (1980). 


§ 160A-486. Estimates of population. 


When a newly incorporated municipality is not included in the most recent 
federal census of population but otherwise qualifies for distribution of 
State-collected funds allocated wholly or partially on the basis of current popu- 
lation estimates, the municipality shall be entitled to participate in the distri- 
bution of these funds by reporting all information designated by the Office of 
State Budget and Management. An estimate of this city’s population will be 
made by the Office of State Budget and Management in accordance with proce- 
dures designated by that office. The estimate will be certified to State depart- 
ments and agencies charged with the responsibility of distributing funds to 
local governments along with the current population estimates for all other 
municipalities. (1953, c. 79; 1969, c. 873; 1971, c. 698, s. 1; 1979, 2nd Sess., c. 
1137, s. 46.) 


Local Modification. — Towns of Carrboro 
and Chapel Hill: 1981, c. 911. 

Effect of Amendments. — The 1979, 2nd 
Sess., amendment, effective July 1, 1980, 
rewrote this section, which formerly provided 


for an estimate to be approved by the city coun- 
cil and the board of commissioners of the county 
or counties in which the city was located. 

Session Laws 1979, 2nd Sess., c. 1137, s. 77, 
contains a severability clause. 


§ 160A-487. City and county financial support for rescue 
squads. 


Local Modification. — City of Jacksonville: 
1979, 2nd Sess., c. 1113. 
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§ 160A-488. Museums and arts programs. 


(a) Any city or county is authorized to establish and support museums, art 
galleries, or arts centers, so long as the facility is open to the public. 

(b) Any city or county is authorized to establish and support arts programs 
and facilities. As used in this section, “arts” refers to the performing arts, 
visual arts, and literary arts and includes dance, drama, music, painting, 
drawing, sculpture, printmaking, crafts, photography, film, video, archi- 
tecture, design and literature, when part of a performing, visual or literary arts 
program. 

(c) Any city or county may contract with any other governmental agency, or 
with any public or nonprofit private association, corporation or organization to 
establish and support museums, art galleries, arts centers, arts facilities, and 
arts programs and may appropriate funds to any such governmental agency, 
or to any such public or nonprofit private association, corporation or organiza- 
tion for the purpose of establishing and supporting such museums, galleries, 
centers, facilities and programs. 

(d) As used in this section, “support” includes, but is not limited to: acqui- 
sition, construction, and renovation of buildings, including acquisition of land 
and other property therefor; purchase of paintings and other works of art; 
acquisition, lease, or purchase of materials and equipment; compensation of 
ge i and all operating and maintenance expenses of the program or 

acility. 

(e) In the event funds appropriated for the purposes of this section are turned 
over to any agency or organization other than the city or county for expendi- 
ture, no such expenditure shall be made until the city or county has approved 
it, and all such expenditures shall be accounted for by the agency or organiza- 
tion at the end of the fiscal year for which they were appropriated. 

(f) For the purposes set forth in this section, a city or county may appropriate 
funds not otherwise limited as to use by law. (1955, c. 1338; 1961, c. 309; 1965, 
c. 1019; 1971, c. 698, s. 1; 1975, c. 664, s. 17; 1979, 2nd Sess., c. 1201.) 


Cross References. — As to levy of taxes by Effect of Amendments. — The 1979, 2nd 
county to support arts programs and museums, Sess., amendment, effective from and after 
see § 153A-149; as to levy of taxes by cities for April 20, 1979, rewrote this section. 
such purpose, see § 160A-209. 


§ 160A-489. Auditoriums, coliseums, and convention 
centers. 


Local Modification. — City of Wilmington: 
1981, c. 595. 


§ 160A-490. Photographic reproduction of records. 


G.S. 153A-436 shall apply to cities. When a county officer is designated by 
title in that Article, the designation shall be construed to mean the appropriate 
city officer, and the city council shall perform powers and duties conferred and 
imposed on the board of county commissioners. (1955, c. 451; 1971, c. 698, s. 1; 
1979, 2nd Sess., c. 1247, s. 41.) 


Effect of Amendments. — The 1979, 2nd read “All cities shall be subject to the provisions 
Sess., amendment substituted the present first of Article 2A of Chapter 153 of the General 
sentence for the former first sentence, which Statutes (G.S. 153-15.1 through 153-15.6).” 
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§ 160A-492. Human relations, community action and 
manpower development programs. 


Cross References. — As to power of 
counties to take action under this section, see 
§ 153A-445. 


§ 160A-497. Senior citizens programs. 


Any city or county may undertake programs for the assistance and care of 
its senior citizens including but not limited to programs for in-home services, 
food service, counseling, recreation and transportation, and may appropriate 
funds for such programs. Any city council or county may contract with any 
other governmental agency, or with any public or private association, corpora- 
tion or organization in undertaking senior citizens programs, and may appro- 
priate funds to any such governmental agency, or to any such public or private 
association, corporation or organization for the purpose of carrying out such 
programs. In the event funds appropriated for the purposes of this section are 
turned over to any agency or organization other than the city or county for 
expenditure, no such expenditure shall be made until the city or county, has 
approved it, and all such expenditures shall be accounted for by the agency or 
organization at the end of the fiscal year for which they were appropriated. For 
purposes of this section, the words “senior citizens” shall mean citizens of a city 
or county who are at least 60 years of age. (1977, c. 187, s. 1; c. 647, ss. 1, 2; 
1979, 2nd Sess., c. 1094, ss. 4, 5.) 





Effect of Amendments. — The 1977 amend- 
ment substituted “or with any public or private 
association, corporation or organization in 
undertaking” for “association, or corporation in 
undertaking” and “or to any such public or 
private association, corporation or organization 
for the purpose” for “association or corporation 
for the purpose” in the second sentence. 

The 1979, 2nd Sess., amendment substituted 
“city or county” for “city” in the first, third, and 
fourth sentences, and substituted “city council 
or county” for “city council” in the second sen- 
tence. 


Session Laws 1979, 2nd Sess., c. 1094, s. 6, 
provides: “This act is effective upon ratification. 
All contracts which would be permissible under 
this act which were entered into on or after 
April 20, 1979, are hereby validated.” The act 
was ratified on June 17, 1980. 

Preamble to Session Laws 1979, 2nd Sess., c. 
1094 cites as the reason for the enactment 
Hughey v. Cloninger, 297 N.C. 86, 253 S.E.2d 
898 (1979), requiring statutory authority for 
third party contracts. 


§§ 160A-498, 160A-499: Reserved for future codification purposes. 


ARTICLE 22. 


Urban Redevelopment Law. 


§ 160A-500. Short title. 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 
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§ 160A-501. Findings and declaration of policy. 


CASE NOTES 


Quoted in Southern Bell Tel. & Tel. Co. v. 
Housing Auth., 38 N.C. App. 172, 247 S.E.2d 
663 (1978). 


§ 160A-503. Definitions. 


The following terms where used in this Article, shall have the following 
meanings, except where the context clearly indicates a different meaning: 

(1) “Area of operation” — The area within the territorial boundaries of the 
city or county for which a particular commission is created. 

(2) “Blighted area” shall mean an area in which there is a predominance 
of buildings or improvements (or which is predominantly residential 
in character), and which, by reason of dilapidation, deterioration, age 
or obsolescence, inadequate provision for ventilation, light, air, sani- 
tation, or open spaces, high density of population and overcrowding, 
unsanitary or unsafe conditions, or the existence of conditions which 
endanger life or property by fire and other causes, or any combination 
of such factors, substantially impairs the sound growth of the commu- 
nity, is conducive to ill health, transmission of disease, infant 
mortality, juvenile delinquency and crime, and is detrimental to the 
public health, safety, morals or welfare; provided, no area shall be 
considered a blighted area nor subject to the power of eminent domain, 
within the meaning of this Article, unless it is determined by the 
planning commission that at least two thirds of the number of build- 
ings within the area are of the character described in this subdivision 
and substantially contribute to the conditions making such area a 
blighted area; provided that if the power of eminent domain shall be 
exercised under the provisions of this Article, the property owner or 
owners or persons having an interest in property shall be entitled to 
be represented by counsel of their own selection and their reasonable 
counsel fees fixed by the court, taxed as a part of the costs and paid 
by the petitioners. 

(3) “Bonds” — Any bonds, interim certificates, notes, debentures or other 
obligations of a commission issued pursuant to this Article. 

(4) “City” — Any city or town. “The city” shall mean the particular city 
for which a particular commission is created. 

(5) “Commission” or “redevelopment commission” — A public body and a 
body corporate and politic created and organized in accordance with 
the provisions of this Article. 

(6) “Field of operation” — The area within the territorial boundaries of the 
city for which a particular commission is created. 


(7) “Governing body” — In the case of a city or town, the city council or 
other legislative body. The board of county commissioners. 
(8) “Government” — Includes the State and federal governments or any 


subdivision, agency or instrumentality corporate or otherwise of 
either of them. 

(9) “Municipality” — Any incorporated city or town, or any county. 

(10) “Nonresidential redevelopment area” shall mean an area in which 
there is a predominance of buildings or improvements, whose use is 
predominantly nonresidential, and which, by reason of: 
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a. Dilapidation, deterioration, age or obsolescence of buildings and 
other structures, 
b. Inadequate provisions for ventilation, light, air, sanitation or open 
spaces, 
c. Defective or inadequate street layout, 
d. Faulty lot layout in relation to size, adequacy, accessibility, or 
usefulness, 
e. Tax or special assessment delinquency exceeding the fair value of 
the property, 
f. Unsanitary or unsafe conditions, 
g. The existence of conditions which endanger life or property by fire 
and other causes, or 
h. Any combination of such factors 
1. Substantially impairs the sound growth of the community, 
2. Has seriously adverse effects on surrounding development, and 
3. Is detrimental to the public health, safety, morals or welfare; 
provided, no such area shall be considered a nonresidential 
redevelopment area nor subject to the power of eminent 
domain, within the meaning of this Article, unless it is deter- 
mined by the planning commission that at least one half of 
the number of buildings within the area are of the character 
described in this subdivision and substantially contribute to 
the conditions making such area a_ nonresidential 
redevelopment area; provided that if the power of eminent 
domain shall be exercised under the provisions of this Article, 
the property owner or owners or persons having an interest 
in property shall be entitled to be represented by counsel of 
their own selection and their reasonable counsel fees fixed by 
the court, taxed as a part of the costs and paid by the peti- 
tioners. 

(11) “Obligee of the commission” or “obligee” — Any bondholder, trustee 
or trustees for any bondholders, any lessor demising property to a 
commission used in connection with a redevelopment project, or any 
assignees of such lessor’s interest, or any part thereof, and the federal 
government, when it is a party to any contract with a commission. 

(12) “Planning commission” — Any planning commission established by 
ordinance for a municipality of this State. “The planning commission” 
shall mean the particular planning commission of the city or town in 
which a particular commission operates. 

(13) “Real property” — Lands, lands under water, structures and any and 
all easements, franchises and incorporeal hereditaments and every 
estate and right therein, legal and equitable, including terms for years 
and liens by way of judgment, mortgage or otherwise. 

(14) “Redeveloper” — Any individual, partnership or public or private 
corporation that shall enter or propose to enter into a contract with a 
commission for the redevelopment of an area under the provisions of 
this Article. 

(15) “Redevelopment” — The acquisition, replanning, clearance, rehabili- 
tation or rebuilding of an area for residential, recreational, commer- 
cial, industrial or other purposes, including the provision of streets, 
utilities, parks, recreational areas and other open spaces; provided, 
without limiting the generality thereof, the term “redevelopment” 
may include a program of repair and rehabilitation of buildings and 
other improvements, and may include the exercise of any powers 
under this Article with respect to the area for which such program is 
undertaken. 
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(16) “Redevelopment area” — Any area which a planning commission : 
may find to be 
a. A blighted area because of the conditions enumerated in subdi- 

vision (2) of this section; 

b. A nonresidential redevelopment area because of conditions enu- 
merated in subdivision (10) of this section; 

c. A rehabilitation, conservation, and reconditioning area within the 
meaning of subdivision (21) of this section; 

d. Any combination thereof, so as to require redevelopment under the 
provisions of this Article. 

(17) “Redevelopment contract” — A contract between a commission and a 
redeveloper for the redevelopment of an area under the provisions of | 
this Article. 

(18) “Redevelopment plan” — A plan for the redevelopment of a 
redevelopment area made by a “commission” in accordance with the 
provisions of this Article. 

(19) “Redevelopment project” shall mean any work or undertaking: 

a. To acquire blighted or nonresidential redevelopment areas or por- 
tions thereof, or individual tracts in rehabilitation, conservation, 
and reconditioning areas, including lands, structures, or improve- 
ments, the acquisition of which is necessary or incidental to the 
proper clearance, development, or redevelopment of such areas or 
is aie prevention of the spread or recurrence of conditions of 

ight; 

b. To clear any such areas by demolition or removal of existing build- 
ings, structures, streets, utilities or other improvements thereon 
and to install, construct, or reconstruct streets, utilities, and site 
improvements essential to the preparation of sites for uses in 
accordance with the redevelopment plan; 

c. To sell land in such areas for residential, recreational, commercial, 
industrial or other use or for the public use to the highest bidder 
as herein set out or to retain such land for public use, in accor- 
dance with the redevelopment plan; 

d. Tocarry out plans for a program of voluntary or compulsory repair, 
rehabilitation, or reconditioning of buildings or other improve- 
ments in such areas; including the making of loans therefor; and 

e. To engage in programs of assistance and financing, including the 
making of loans, for rehabilitation, repair, construction, acqui- 
sition, or reconditioning of residential units in a redevelopment 
area. 

The term “redevelopment project” may also include the preparation 
of a redevelopment plan, the planning, survey and other work incident 
to a redevelopment project, and the preparation of all plans and 
arrangements for carrying out a redevelopment project. 

(20) “Redevelopment proposal” — A proposal, including supporting data 
and the form of a redevelopment contract for the redevelopment of all 
or any part of a redevelopment area. 

(21) “Rehabilitation, conservation, and reconditioning area” shall mean 
any area which the planning commission shall find, by reason of 
factors listed in subdivision (2) or subdivision (10), to be subject to a 
clear and present danger that, in the absence of municipal action to 
rehabilitate, conserve, and recondition the area, it will become in the 
reasonably foreseeable future a blighted area or a nonresidential 
redevelopment area as defined herein. In such an area, no individual 
tract, building, or improvement shall be subject to the power of emi- 
nent domain, within the meaning of this Article, unless it is of the 
character described in subdivision (2) or subdivision (10) and substan- 
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tially contributes to the conditions endangering the area; provided 
that if the power of eminent domain shall be exercised under the 
provisions of this Article, the respondent or respondents shall be 
entitled to be represented by counsel of their own selection and their 
reasonable counsel fees fixed by the court, taxed as part of the costs 
and paid by the petitioners. (1951, c. 1095, s. 3; 1957, c. 502, ss. 1-3; 
1961, c. 837, ss. 2, 3, 4, 6; 1967, c. 1249; 1969, c. 1208, s. 1; 1973, c. 426, 
s. 75; 1981, c. 907, ss. 1, 2.) 


Effect of Amendments. — The 1981 amend- division (19), and added paragraph e of subdi- 
ment added “including the making of loans vision (19). 
therefor; and” at the end of paragraph d of sub- 


CASE NOTES 


Power of Housing Authority to Close redevelopment projects which included removal 
Public Streets. — Although the City of of existing streets, utilities or other improve- 
Raleigh did not delegate its police power to ments. Southern Bell Tel. & Tel. Co. v. Housing 
close public streets to the Housing Authority of | Auth., 38 N.C. App. 172, 247 S.E.2d 663 (1978), 
Raleigh, the Housing Authority did not lack cert. denied, 296 N.C. 414, S.E.2d 
that power since the Housing Authority had (1979). 
power to take public streets by eminent domain Cited in Campbell v. First Baptist Church, 
with Raleigh’s consent, and to carry out 39N.C. App. 117, 250 S.E.2d 68 (1978). 


§ 160A-505. Alternative organization. 


CASE NOTES 


Cited in Southern Bell Tel. & Tel. Co. v. 
Housing Auth., 38 N.C. App. 172, 247 S.E.2d 
663 (1978). 


§ 160A-511. Interest of members or employees. 


No member or employee of a commission shall acquire any interest, direct 
or indirect, in any redevelopment project or in any property included or 
lanned to be included in any redevelopment area, or in any area which he may 
ave reason to believe may be certified to be a redevelopment area, nor shall 
he have any interest, direct or indirect, in any contract or proposed contract for 
materials or services to be furnished or used by a commission, or in any 
contract with a redeveloper or prospective redeveloper relating, directly or 
indirectly, to any redevelopment project, except that a member or employee of 
a commission may acquire property in a residential redevelopment area from 
a person or entity other than the commission after the residential 
redevelopment plan for that area is adopted if: 
(1) The primary purpose of acquisition is to occupy the property as his 
rincipal residence; 
(2) The redevelopment plan does not provide for acquisition of such prop- 
erty by the commission; and 
(3) Prior to acquiring title to the property, the member or employee shall 
have disclosed in writing to the commission and to the local governing 
body his intent to acquire the property and to occupy the property as 
his principal residence. 
Except as authorized herein, the acquisition of any such interest in a 
redevelopment project or in any such property or contract shall constitute 
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misconduct in office. If any member or employee of a commission shall have 
already owned or controlled within the preceding two years any interest, direct 
or indirect, in any property later included or planned to be included in any 
redevelopment project, under the jurisdiction of the commission, or has any 
such interest in any contract for material or services to be furnished or used 
in connection with any redevelopment project, he shall disclose the same in 
writing to the commission and to the local governing body. Any disclosure | 
required herein shall be entered in writing upon the minute books of the 
commission. Failure to make disclosure shall constitute misconduct in office. 
(1951, c. 1095, s. 8; 1973, c. 426, s. 75; 1977, 2nd Sess., c. 1139.) 


Effect of Amendments. — The 1977, 2nd 
Sess., amendment divided this section into 
paragraphs, added at the end of the 
introductory language in the first paragraph 
the language beginning “except that a member 
or employee” and ending “adopted if:”, added 
subdivisions (1), (2) and (3) to the first para- 
graph, added “Except as authorized herein” at 


§ 160A-512. 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


CASE NOTES 


Power of Housing Authority to Close 
Public Streets. — Although the City of 
Raleigh did not delegate its police power to 
close public streets to the Housing Authority of 
Raleigh, the Housing Authority did not lack 
that power since the Housing Authority had 
power to take public streets by eminent domain 
with Raleigh’s consent, and to carry out 
redevelopment projects which included removal 
of existing streets, utilities or other improve- 
ments. Southern Bell Tel. & Tel. Co. v. Housing 
Auth., 38 N.C. App. 172, 247 S.E.2d 663 (1978), 
cert. denied, 296 N.C. 414, S.E.2d 
(1979). 

Cost of Relocating Telephone Company 
Lines Not Compensable. — The cost of 
relocating a telephone company’s telephone 
lines from an area being redeveloped could not 
be reimbursed as a taking under eminent 
domain. No property or interest of the tele- 
phone company was “taken,” the situation 
being analogous to those decided North 
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Powers of commission. 


the beginning of the first sentence of the second : 
paragraph, and divided the former third sen- 

tence of the section into the present second and © 
third sentences of the second paragraph, 

substituting “Any disclosure required herein” | 
for “and such disclosure” at the beginning of the © 
present third sentence of the second paragraph. 





Carolina cases which hold that where a 
leasehold is condemned the tenant’s cost of 
moving his business to a new location is not 
compensable. Southern Bell Tel. & Tel. Co. v. | 
Housing Auth., 38 N.C. App. 172, 247 S.E.2d_ 
663 (1978), cert. denied, 296 N.C. 414, 
S.E.2d (1979). 

Expenses incurred by a telephone company in| 
relocating telephone lines from an area being’ 
redeveloped could not be held to be necessary 
expenditures within the meaning of subdivision - 
(11), since at common law no_ such’ 
reimbursement was_ required, and no 
expression of legislative intent that relocation | 
expenses should be compensable can be found. 
Southern Bell Tel. & Tel. Co. v. Housing Auth., 
38 N.C. App. 172, 247 S.E.2d 663 (1978), cert. 
denied, 296 N.C. 414, S.E.2d (1979). 

Applied in Campbell v. First Baptist’ 
Church, 298 N.C. 476, 256 S.E.2d 558 (1979). 

Cited in Campbell v. First Baptist Church, 
39 N.C. App. 117, 250 S.E.2d 68 (1978). 
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§ 160A-514. Required procedures for contracts, purchases 
and sales; powers of commission in carrying out 
redevelopment project. 


Local Modification. — City of Kinston: 
1981, c. 868; City of Raleigh: 1973, c. 346; 1977, 
c. 76; City of Wilmington: 1979, 2nd Sess., c. 
1321; 1981, c. 582; town of Chapel Hill: 1973, c. 
346; 1977, c. 76. 


Session Laws 1977, c. 76, amended Session 
Laws 1973, c. 346, without making any refer- 
ence to Session Laws 1975, c. 379, which made 
the 1973 act applicable to the town of Tarboro. 


CASE NOTES 


Discretion of Commission. — Each subsec- 
tion of this section confers upon a 
redevelopment commission the authority to 
perform certain acts necessary to carry out the 
redevelopment project, and the use of the word 
“may” merely denotes that the commission is 
not required to do each and every act authorized 
in this section. However, should a commission 
elect to exercise the authority conferred upon it 
by a particular subsection, then the procedural 
requirements “shall” be followed, under subsec- 
tion (c) of this section. Thus, the use of the word 
“may” in subdivision (e)(4) of this section is not 
mandatory in the sense that it requires a com- 
mission to convey to a nonprofit association. 
Whether there shall be a conveyance is a 
matter in the discretion of the commission. 
However, once a commission decides to exercise 
its authority to so convey, that conveyance 
must be after a public hearing and “shall be for 
such consideration as may be agreed upon by 
the commission and the association or corpora- 
tion.” Campbell v. First Baptist Church, 298 
N.C. 476, 259 S.E.2d 558 (1979). 

Discretion to Accept Lower Bid. — Where 
the high bidder for property being sold by a 
‘Municipal redevelopment commission to 
private developers has submitted a proposal for 
use of the property that complies with the 
zoning law and has been approved as being in 
conformity with the redevelopment plan, the 
municipal board of aldermen does not have the 
discretion to accept a lower bid for the property. 
Porsh Blidrs., Inc. v. City of Winston-Salem, 47 
N.C. App. 661, 267 S.E.2d 697 (1980). 

_ An “exchange” is included within the 
provisions of subsection (d) of this section 
unless the commission elects to treat it as a 
private sale and proceed under the provisions of 
‘subsection (e) of this section. Campbell v. First 
| 











Effect of Amendments. — The 1981 amend- 
ment, effective Jan. 1, 1982, rewrote this sec- 
tion, which formerly provided for exercise for 


§ 160A-515. Eminent domain. 


_ The commission may exercise the right of eminent domain in accordance 
with the provisions of Chapter 40A. (1951, c. 1095, s. 12; 1965, c. 679, s. 3; ¢. 
1132; 1967, c. 932, ss. 2, 3; 1973, c. 426, s. 75; 1981, c. 919, s. 30.) 


Baptist Church, 298 N.C. 476, 256 S.E.2d 558 
(1979). 

In light of the specifically outlined exceptions 
to the general rule, coupled with the specific 
inclusion of “exchanges” within the proviso of 
subsection (c) of this section, “exchanges” are 
within the general rule requiring adver- 
tisement and bids. Campbell v. First Baptist 
Church, 298 N.C. 476, 256 S.E.2d 558 (1979). 

Exchange of Property with Church Is 
“Sale” within Subsection (d). — The 
“exchange” of property between a 
redevelopment commission and a “redeveloper” 
such as a church is nothing more than a 
“private sale” of real property to “a nonprofit 
association or corporation operated exclusively 
for educational, scientific, literary, cultural, 
charitable or religious purposes” as described in 
subsection (d) of this section and such exchange 
must be in compliance with all of the require- 
ments of subsection (d). Campbell v. First 
Baptist Church, 39 N.C. App. 117, 250 S.E.2d 
68 (1978). 

Procedure for Conveyance to “Nonprofit 
Association or Corporation.” — Before it can 
lawfully convey property to a “nonprofit asso- 
ciation or corporation,” a redevelopment com- 
mission must: (1) hold a public hearing on the 
proposed conveyance after proper adver- 
tisement, (2) get approval for the proposed 
conveyance from the governing body of the 
municipality, and (3) agree with the proposed 
transferee on the consideration for the convey- 
ance which is not less than the fair value of the 
property as determined by a committee of three 
professional real estate appraisers. Campbell v. 
First Baptist Church, 39 N.C. App. 117, 250 
S.E.2d 68 (1978), aff'd, 298 N.C. 476, 259 S.E.2d 
558 (1979). 


the right of eminent domain in accordance with 
Article 2 of Chapter 40, subject to certain mod- 
ifications specified in the section. 
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§ 160A-516 


CASE NOTES | 


Power of Housing Authority to Close 
Public Streets. — Although the City of 
Raleigh did not delegate its police power to 
close public streets to the Housing Authority of 


with Raleigh’s consent, and to carry out 
redevelopment projects which included removal 
of existing streets, utilities or other improve- 

ments. Southern Bell Tel. & Tel. Co. v. Housing 


Raleigh, the Housing Authority did not lack 
that power since the Housing Authority had 
power to take public streets by eminent domain 


Auth., 38 N.C. App. 172, 247 S.E.2d 663 (1978), 
cert. denied, 296 N.C. 414, S.E.2d : 
(1979). 

} 


§ 160A-516. Issuance of bonds. : 


(a) The commission shall have power to issue bonds from time to time for any 
of its corporate purposes including the payment of principal and interest upon 
any advances for surveys and plans for redevelopment projects. The commis- 
sion shall also have power to issue refunding bonds for the purpose of paying 
or retiring or in exchange for bonds previously issued by it. The commission 
may issue such types of bonds as it may determine, including (without limiting 
the generality of the foregoing) bonds on which the principal and interest are’ 
payable: 

(1) Exclusively from the income, proceeds, and revenues of the. 
redevelopment project financed with the proceeds of such bonds; or | 

(2) Exclusively from the income, proceeds, and revenues of any of its 
redevelopment projects whether or not they are financed in whole or 
in part with the proceeds of such bonds; provided, that any such bonds. 
may be additionally secured by a pledge of any loan, grant or 
contributions, or parts thereof, from the federal government or other 
source, or a mortgage of any redevelopment project or projects of the 
commission. 

(b) Neither the commissioners of a commission nor any person executing the 
bonds shall be liable personally on the bonds by reason of the issuance thereof. 
The bonds and other obligations of the commission (and such bonds and obli- 
gations shall so state on their face) shall not be a debt of the municipality, the 
county, or the State and neither the municipality, the county, nor the State 
shall be liable thereon, nor in any event shall such bonds or obligations be 
payable out of any funds or properties other than those of said commission 
acquired for the purpose of this Article. The bonds shall not constitute an 
indebtedness of the municipality within the meaning of any constitutional or 
statutory debt limitation or restriction. Bonds of a commission are declared to 
be issued for an essential public and governmental purpose and to be public 
instrumentalities and, together with interest thereon and income therefrom, 
shall be exempt from all taxes. Bonds may be issued by a commission under this’ 
Article notwithstanding any debt or other limitation prescribed in any statute. 
This Article without reference to other statutes of the State shall constitute full 
and complete authority for the authorization and issuance of bonds by the 
commission hereunder and such authorization and issuance shall not be sub- 
ject to any conditions, restrictions or limitations imposed by any other statute: 
whether general, special or local, except as provided in subsection (d) of this 
section. 

(c) Bonds of the commission shal! be authorized by its resolution and may be) 
issued in one or more series and shall bear such date or dates, be payable upon 
demand or mature at such time or times, bear interest at such rate or rates, 
be in such denomination or denominations, be in such form either coupon or 
registered, carry such conversion or registration privileges, have such rank or 
priority, be executed in such manner, be payable in such medium of payment, 
at such place or places, and be subject to such terms of redemption (with or 
without premium) as such resolution, its trust indenture or mortgage may 








} 
















provide. 
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(d) Bonds shall be sold by the redevelopment commission at either public or 
private sale upon such terms and in such manner, consistent with the provi- 
sions hereof, as the redevelopment commission may determine. Prior to the 
public sale of bonds hereunder, the redevelopment commission shall first cause 
a notice of the sale of the bonds to be published at least once at least 10 days 
before the date fixed for the receipt of bids for the bonds (i) in a newspaper 
having the largest or next largest circulation in the redevelopment commis- 
sion’s area of operation and (ii) in a publication that carries advertisements for 
the sale of State and municipal bonds published in the City of New York in the 
State of New York; provided, however, that in its discretion the redevelopment 
commission may cause any such notice of sale in the New York publication to 
be published as part of a consolidated notice of sale offering for sale the obli- 
gations of other public agencies in addition to the redevelopment commission’s 
bonds, and provided, further, that any bonds may be sold by the redevelopment 
commission at private sale upon such terms and conditions as are mutually 
agreed upon between the commission and the purchaser. No bonds issued 
pursuant to this Article shall be sold at less than par and accrued interest. The 
provisions of the Local Government Finance Act shall not be applicable with 
respect to bonds sold or issued under this Article. 

(e) In case any of the commissioners or officers of the commission whose 
signatures appear on any bonds or coupons shall cease to be such commis- 
sioners or officers before the delivery of such bonds, such signatures shall, 
nevertheless, be valid and sufficient for all purposes, the same as if such 
commissioners or officers had remained in office until such delivery. Any provi- 
sions of any law to the contrary notwithstanding, any bonds issued pursuant 
to this Article shall be fully negotiable. 

(f) In any suit, action or proceedings involving the validity or enforceability 
of any bond of the commission or the security therefor, any such bond reciting 
in substance that it has been issued by the commission to aid in financing a 
redevelopment project, as herein defined, shall be conclusively deemed to have 
been issued for such purpose and such project shall be conclusively deemed to 
have been planned, located and carried out in accordance with the purposes and 
provisions of this Article. 

(g) Bonds (including, without limitation, interim and long-term notes) may 
be issued or sold under this Article at private sale upon such terms and condi- 
tions as may be negotiated and mutually agreed upon by the commission and 
the purchaser (who may be the government or other public or private lender 
or purchaser). (1951, c. 1095, s. 13; 1961, c. 837, s. 10; 1971, c. 87, s. 3; 1973, 
c. 426, s. 75; 1981, c. 907, ss. 3, 4.) 


Local Modification. — City of Fayetteville: preceding “at private sale” in the second sen- 
1981, c. 756. tence of subsection (d), substituted “purchaser” 
Effect of Amendments. — The 1981 amend- for “government” at the end of the second sen- 
ment inserted “either” and “or private” in the — tence of subsection (d), inserted “Finance” in 
‘first sentence of subsection (d), inserted “pub- the fourth sentence of subsection (d), and added 
lic” near the beginning of the second sentence of _ subsection (g). 
subsection (d), deleted “to the government” 


§ 160A-522. Title of purchaser. 


CASE NOTES 


This section is not available to revive an 39 N.C. App. 117, 250 S.E.2d 68 (1978), affd, 
instrument that was void from its 298 N.C. 476, 259 S.E.2d 558 (1979). 
inception. Campbell v. First Baptist Church, 
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ARTICLE 23. 


Municipal Service Districts. 


§ 160A-536. Purposes for which districts may be estab- 
lished. 


The city council of any city may define any number of service districts in 
order to finance, provide, or maintain for the districts one or more of the 
following services, facilities, or functions in addition to or to a greater extent 
than those financed, provided or maintained for the entire city: 

(1) Beach erosion control and flood and hurricane protection works; 

(2) Downtown revitalization projects; 

(3) Drainage projects; 

(4) Off-street parking facilities; and 

(5) Watershed improvement projects, including but not limited to 
watershed improvement projects as defined in General Statutes Chap- 
ter 139; drainage projects, including but not limited to the drainage 
projects provided for by General Statutes Chapter 156; and water 
resources development projects, including but not limited to the 
federal water resources development projects provided for by General 
Statutes Chapter 143, Article 21. 

As used in this section “downtown revitalization projects” include by way of 
illustration but not limitation improvements to water mains, sanitary sewer 
mains, storm sewer mains, electric power distribution lines, gas mains, street 
lighting, streets and sidewalks, including rights-of-way and easements 
therefor, the construction of pedestrian malls, bicycle paths, overhead pedes- 


trian walkways, sidewalk canopies, and parking facilities both on-street and — 


off-street, and other improvements intended to relieve traffic congestion in the 
central city, improve pedestrian and vehicular access thereto, reduce the inci- 
dence of crime therein, and generally to further the public health, safety, 
welfare, and convenience by promoting the economic health of the central city 
or downtown area. In addition, a downtown revitalization project may, in order 
to revitalize a downtown area and further the public health, safety, welfare, 


and convenience, include the provision of city services or functions in addition | 


to or to a greater extent than those provided or maintained for the entire city. 
A downtown revitalization project may also include promotion and 


developmental activities (such as sponsoring festivals and markets in the — 


downtown area, promoting business investment in the downtown area, helping 
to coordinate public and private actions in the downtown area, and developing 
and issuing publications on the downtown area) designed to improve the eco- 


nomic well-being of the downtown area and further the public health, safety, — 
welfare, and convenience. Exercise of the authority granted by this Article to — 


undertake downtown revitalization projects financed by a municipal service 
district shall not prejudice the city’s authority to undertake urban renewal 
projects in the same area. 

A city may provide services, facilities, functions, or promotional and 
developmental activities in a service district with its own forces, through a 
contract with another governmental agency, through a contract with a private 
agency, or by any combination thereof. Any contracts entered into pursuant to 
this paragraph shall specify the purposes for which city moneys are to be used 
and shall require an appropriate accounting for those moneys at the end of each 
fiscal year or other appropriate period. (1973, c. 655, s. 1; 1977, c. 775, ss. 1, 2; 
1979,.c..595, s.. 2.) 
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§ 160A-537 
Cross References. — As to authority of 
counties, cities and towns to enter into 


long-term contracts with private persons, firms 
or corporations for the disposal of solid waste, 
see §§ 153A-299.1 through 153A-299.6. 

Effect of Amendments. — The 1977 amend- 
ment added the present second and third sen- 
tences of the second paragraph and added the 
third paragraph. 

The 1979 amendment added subdivision (5) 
of the first paragraph. 

Session Laws 1977, c. 775, s. 5, provides: 
“This act shall become effective upon ratifica- 
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tion, but shall not apply to any district estab- 
lished prior to January 1, 1975.” 

Session Laws 1979, c. 595, s. 3, provides: 
“This act applies to existing projects and pro- 
grams as well as new projects and programs. 
The financing or operation, or both, of a project 
or program authorized by General Statutes 
Chapter 139, Article 21 of General Statutes 
Chapter 143, General Statutes Chapter 156, or 
any other law, may be discontinued under the 
law by which it was initiated and may be 
undertaken by a service district as defined in 
General Statutes Chapter 153A or 160A.” 


§ 160A-537. Definition of service districts. 


(a) Standards. — The city council of any city may by resolution define a 
service district upon finding that a proposed district is in need of one or more 
of the services, facilities, or functions listed in G.S. 160A-536 to a demonstrably 
greater extent than the remainder of the city. 

(b) Report. — Before the public hearing required by subsection (c), the city 
council shall cause to be prepared a report containing: 

(1) A map of the proposed district, showing its proposed boundaries; 

(2) Astatement showing that the proposed district meets the standards set 
out in subsection (a); and 

(3) A plan for providing in the district one or more of the services listed 
in G.S. 160A-536. 

The report shall be available for public inspection in the office of the city 
clerk for at least four weeks before the date of the public hearing. 

(c) Hearing and Notice. — The city council shall hold a public hearing before 
adopting any resolution defining a new service district under this section. 
Notice of the hearing shall state the date, hour, and place of the hearing and 

‘Its subject, and shall include a map of the proposed district and a statement 
that the report required by subsection (b) is available for public inspection in 
the office of the city clerk. The notice shall be published at least once not less 
than one week before the date of the hearing. In addition, it shall be mailed at 
least four weeks before the date of the hearing by any class of U.S. mail which 
is fully prepaid to the owners as shown by the county tax records as of the 
preceding January | (and at the address shown thereon) of all property located 
within the proposed district. The person designated by the council to mail the 
notice shall certify to the council that the mailing has been completed and his 
certificate is conclusive in the absence of fraud. 

(d) Effective Date. — The resolution defining a service district shall take 

effect at the beginning of a fiscal year commencing after its passage, as deter- 
mined by the city council. 
(e) In the case of a resolution defining a service district, which is adopted 
during the period beginning July 1, 1981, and ending July 31, 1981, and which 
district is for any purpose defined in G.S. 160A-536(1), the city council may 
make the resolution effective for the fiscal year beginning July 1, 1981. In any 
such case, the report under subsection (b) of this section need only have been 
available for public inspection for at least two weeks before the date of the 
public hearing, and the notice required by subsection (c) of this section need 
only have been mailed at least two weeks before the date of the hearing. (1973, 
hig 655; s.-1; 1981,,c.,.53),,s.: 1) ¢..733, 8:1.) 





Effect of Amendments. — The first 1981 
amendment deleted “by first-class mail” follow- 
ing “mailed” and inserted “by any class of U.S. 


mail which is fully prepaid” in the fourth sen- 
tence of subsection (c). Section 3 of Session 
Laws 1981, c. 53 provides that the act is effec- 


189 


§ 160A-538 GENERAL STATUTES OF NORTH CAROLINA § 160A-538.1 


tive with respect to all notices mailed after rati- under the provisions of Section 1 [§ 160A-537] : 
fication of the act. The act was ratified Febru- of this act may adopt a budget for fiscal year 


ary 26, 1981. 1981-82 and levy a tax for such service district, — 
The second 1981 amendment added subsec- separately from adoption of the city budget, as — 
tion (e). long as the budget for the service district is 


Session Laws 1981, c. 733, s. 2, provides: adopted and the tax is levied no later than July 
“Any city defining a municipal service district 31, 1981.” 


§ 160A-538. Extension of service districts. 


(a) Standards. — The city council may by resolution annex territory to any 
service district upon finding that: 

(1) The area to be annexed is contiguous to the district, with at least one 
eighth of the area’s aggregate external boundary coincident with the 
existing boundary of the district; 

(2) That the area to be annexed requires the services of the district. 

(b) Annexation by Petition. — The city council may also by resolution 
extend by annexation the boundaries of any service district when one hundred 
percent (100%) of the real property owners of the area to be annexed have 
petitioned the council for annexation to the service district. 

(c) Report. — Before the public hearing required by subsection (d), the coun- 
cil shall cause to be prepared a report containing: 

(1) A map of the service district and the adjacent territory, showing the > 
present and proposed boundaries of the district; 

(2) A statement showing that the area to be annexed meets the standards | 
and requirements of subsections (a) or (b); and 

(3) A plan for extending services to the area to be annexed. 

The report shall be available for public inspection in the office of the city 
clerk for at least two weeks before the date of the public hearing. 

(d) Hearing and Notice. — The council shall hold a public hearing before > 
adopting any resolution extending the boundaries of a service district. Notice 
of the hearing shall state the date, hour and place of the hearing and its subject, . 
and shall include a statement that the report required by subsection (c) is 
available for inspection in the office of the city clerk. The notice shall be > 
published at least once not less than one week before the date of the hearing. - 
In addition, the notice shall be mailed at least four weeks before the date of the » 
hearing to the owners as shown by the county tax records as of the preceding ' 
January 1 of all property located within the area to be annexed. The notice may — 
be mailed by any class of U.S. mail which is fully prepaid. The person desig- 
nated by the council to mail the notice shall certify to the council that the 
mailing has been completed, and his certificate shall be conclusive in the’ 
absence of fraud. : 

(e) Effective Date. — The resolution extending the boundaries of the district ' 
shall take effect at the beginning of a fiscal year commencing after its passage, 
as determined by the council. (1973, c. 655, s. 1; 1981, c. 53, s. 2.) : 


Effect of Amendments. — The 1981 amend- __ provides that the act is effective with respect to 
ment added the next-to-last sentence of subsec- all notices mailed after ratification of the act. 
tion (d). Section 3 of Session Laws 1981, c.53 The act was ratified February 26, 1981. 


§ 160A-538.1. Reduction of service districts. 


(a) Upon finding that there is no longer a need to include within a particular : 
service district any certain tract or parcel of land, the city council may by 
resolution redefine a service district by removing therefrom any tract or parcel 
of land which it has determined need no longer be included in said district. The © 
city council shall hold a public hearing before adopting a resolution removing | 
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any tract or parcel of land from a district. Notice of the hearing shall state the 
date, hour and place of the hearing, and its subject, and shall be published at 
least once not less than one week before the date of the hearing. 

(b) The removal of any tract or parcel of land from any service district shall 
take effect at the end of a fiscal year following passage of the resolution, as 
determined by the city council. (1977, ¢. 775; 8:3.) 


Editor’s Note. — Session Laws 1977, c. 775, upon ratification, but shall not apply to any 
8. 5, provides: “This act shall become effective district established prior to January 1, 1975.” 


§ 160A-539. Consolidation of service districts. 


(a) The city council may by resolution consolidate two or more service dis- 
tricts upon finding that: 

(1) The districts are contiguous or are in a continuous boundary; and 

(2) The services provided in each of the districts are substantially the 
same; or 

(3) If the services provided are lower for one of the districts, there is a need 
to increase those services for that district to the level of that enjoyed 
by the other districts. 

(b) Report. — Before the public hearing required by subsection (c), the city 
council shall cause to be prepared a report containing: 

(1) A map of the districts to be consolidated; 

(2) A statement showing the proposed consolidation meets the standards 
of subsection (a); and 

(3) If necessary, a plan for increasing the services for one or more of the 
districts so that they are substantially the same throughout the con- 
solidated district. 

The report shall be available in the office of the city clerk for at least two 
weeks before the public hearing. 

(c) Hearing and Notice. — The city council shall hold a public hearing before 
peotene any resolution consolidating service districts. Notice of the hearing 
shall state the date, hour, and place of the hearing and its subject, and shall 
include a statement that the report required by subsection (b) is available for 
inspection in the office of the city clerk. The notice shall be published at least 
once not less than one week before the date of the hearing. In addition, the 
notice shall be mailed at least four weeks before the hearing to the owners as 
shown by the county tax records as of the preceding January 1 of all property 
located within the consolidated district. The notice may be mailed by any class 
of U.S. mail which is fully prepaid. The person designated by the council to 
mail the notice shall certify to the council that the mailing has been completed, 
and his certificate shall be conclusive in the absence of fraud. 

(d) Effective Date. — The consolidation of service districts shall take effect 
at the beginning of a fiscal year commencing after passage of the resolution of 
consolidation, as determined by the council. ( 1973, c. 655, s. 1; 1981, c. 53, s. 
2.) 


Effect of Amendments. — The 1981 amend- provides that the act is effective with respect to 
ment added the next-to-last sentence of subsec- all notices mailed after ratification of the act. 
tion (c). Section 3 of Session Laws 1981, c.53 The act was ratified F ebruary 26, 1981. 


act 


§ 160A-544 GENERAL STATUTES OF NORTH CAROLINA § 160A-551 


§ 160A-544. Exclusion of personal property of public ser- 
vice corporations. 


There shall be excluded from any service district and the provisions of this 
Article shall not apply to the personal property of any public service corpora- 
tion as defined in G.S. 160A-243(c); provided that this section shall not apply 
to any service district in existence on January 1, 1977. (1977, c. 775, s. 4.) 


Editor’s Note. — Session Laws 1977, c. 775, upon ratification, but shall not apply to any 
s. 5, provides: “This act shall become effective district established prior to January 1, 1975.” 


§§ 160A-545 to 160A-549: Reserved for future codification purposes. 


ARTICLE 24. 


Parking Authorities. 


§ 160A-550. Short title. 


This Article may be cited as the “Parking Authority Law.” (1951, c. 779, s. 
1; 1979, 2nd Sess., c. 1247, s. 44.) 


Editor’s Note. — This Article was formerly and renumbered Article 24 of Chapter 160A by © 
Article 38 of Chapter 160. It was transferred Session Laws 1979, c. 1247. 


§ 160A-551. Definitions. 


As used or referred to in this Article, unless a different meaning clearly 
appears from the context: 

(1) The term “authority” shall mean a public body and a body corporate — 
and politic organized in accordance with this Article for the purposes, — 
with the powers and subject to the restrictions hereinafter set forth; 

(2) The term “bonds” shall mean bonds authorized by this Article; 

(3) The term “city” shall mean the city that is, or is about to be, included — 
in the territorial boundaries of an authority when created hereunder; — 

(4) The term “city clerk” shall mean the clerk of the city or the officer 
thereof charged with the duties customarily imposed on the clerk; 

(5) The term “city council” shall mean the legislative body, council, board 
of commissioners, or other body charged with governing the city; 

(6) The term “commissioner” shall mean one of the members of an author- 
ity, appointed in accordance with the provisions of this Article; 

(7) The term “parking project” shall mean any area or place operated or 
to be operated by the authority for the parking or storing of motor and | 
other vehicles, open to public use for a fee, and shall without limiting 
the foregoing, include all real and personal property, driveways, 
roads, POR ROAGR structures, garages, meters, mechanical equip- 
ment, and all appurtenances and facilities either on, above or under 
the ground which are used or usable in connection with such parking — 
or storing of such vehicles, including on-street parking meters if so- 
provided by the governing authority; 

(8) The term “real property” shall mean lands, structures, franchises, and 
interest in lands, and any and all things usually included within the 
said term, and includes not only fees simple absolute but also any and 
all lesser interests, such as easements, rights-of-way, uses, leases 


192 





§ 160A-552 1981 CUMULATIVE SUPPLEMENT § 160A-552 


licenses, and all other incorporeal hereditaments and every estate, 
interest or right, legal or equitable, including terms of years, and liens 
thereon by way of judgments, mortgages or otherwise, and also claims 
for damage to real estate. (1951, c. 779, s. 2; 1965, c. 998, s. 1; 1979, 
2nd Sess., c. 1247, s. 44.) 


§ 160A-552. Creation of authority. 


The city council of any city may, upon its own initiative, and shall, upon 
petition of 25 or more residents of the city, hold a public hearing on the question 
whether or not it is necessary for the city to organize an authority under the 
provisions of this Article. Notice of the time, place and purpose of such hearing 
shall be given by publication in a newspaper of general circulation in the city, 
at least once, at least 10 days before such hearing. At such hearing, an opportu- 
nity to be heard shall be granted to all residents and taxpayers of the city and 
all other interested persons. If, after such hearing, the city council shall by 
resolution determine that it is necessary for the city to organize an authority 
under the provisions of this Article, the city council shall appoint, as herein- 
after provided, five commissioners to act as an authority. Said commission 
| shall be a public body and a body corporate and politic upon the completion of 
the taking of the following proceedings: 

The commissioners shall present or cause to be presented to the Secretary of 
ks of North Carolina a written application signed by them, which shall set 
| fort 
(1) A statement that the city council has, pursuant to this Article, and 

after a public hearing held as herein required, determined that it is 
necessary for the city to organize an authority under the provisions of 
this Article, and has appointed the signers of such application as 
commissioners of such an authority; 
(2) A statement that the commissioners desire the authority to become a 
public body and a body corporate and politic under this Article; 
(3) The name, address and term of office of each of the commissioners; 
(4) The name which is proposed for the corporation; and 
| (5) The location and the principal office of the proposed corporation. 
|The application shall be accompanied by a copy, certified by the city clerk, of 
the resolution or resolutions of the city council making such determination and 
appointments. The application shall be subscribed and sworn to by each of said 
| commissioners before an officer authorized by law to take and certify oaths, 
_who shall certify upon the application that he personally knows said commis- 
| sioners and knows them to be the persons appointed as stated in the applica- 
| tion, and that each subscribed and swore thereto in the officer’s presence. The 
| Secretary of State shall examine the application and if he finds that the name 
| proposed for the corporation is not identical with that of a person or any other 
| corporation of this State or so nearly similar as to lead to confusion and 
| uncertainty, he shall receive and file it and shall record it in an appropriate 
| book of record in his office. 
| When the application has been made, filed and recorded, as herein provided, 
| the authority shall constitute a public body and body corporate and politic 
under the name proposed in the application; and the Secretary of State shall 
| make and issue a certificate of incorporation pursuant to this Article, under the 
| seal of the State, and shall record the same with the application. 
| The boundaries of such authority shall be coterminous with those of such 
» city. 
In any suit, action or proceeding involving the validity or enforcement of or 
| relating to any contract of the authority, the authority shall be conclusively 
deemed to have been established in accordance with the provisions of this 
Article upon proof of the issuance of the aforesaid certificate by the Secretary 
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of State. A copy of such certificate, duly certified by the Secretary of State, shall 
be admissible in evidence in any such suit, action or proceeding, and shall be 
conclusive proof of the filing and contents thereof. (1951, c. 779, s. 3; 1979, 2nd 
Sess., c. 1247, s. 44.) 


§ 160A-553. Appointment, removal, etc., of commissioners; 
quorum; chairman; vice-chairman, agents and 
employees. 


An authority shall consist of five commissioners appointed by the city coun- 
cil, and the city council shall designate the first chairman. No commissioner 
shall be a city official. 

The commissioners who are first appointed shall be designated by the city 
council to serve for terms of one, two, three, four and five years respectively 
from the date of their appointment. Thereafter, the term of office shall be five 
years. A commissioner shall hold office until his successor has been appointed 
by the city council and has qualified. Vacancies shall be filled by the city 
council for the unexpired term. Three commissioners shall constitute a quo- 
rum. A commissioner shall receive no compensation for his services, but he 
shall be entitled to reimbursement for his actual and necessary expenses 
incurred in the performance of his official duties. | 

When the office of the first chairman of the authority becomes vacant, the 
authority shall select a chairman from among its members. An authority shall 
select from among its members a vice-chairman, and it may employ a secretary . 
(who shall be executive director), technical experts and such other officers, 
agents and employees, permanent or temporary, as it may require, and shall 
determine their qualifications, duties and compensation. An authority may, 
with the consent of the city council call upon the city attorney or chief law’ 
officer of the city for such legal services as it may require, or it may employ its 
own counsel and legal staff. An authority may delegate to one or more of its” 
agents or employees such powers or duties as it may deem proper. The city» 
council may remove any member of the authority for inefficiency, neglect of 
duty or misconduct in office, giving him a copy of the charges against him and 
an opportunity of being heard in person, or by counsel, in his defense upon not © 
less than 10 days’ notice. (1951, c. 779, s. 4; 1979, 2nd Sess., c. 1247, ss. 42, 44.) 


Effect of Amendments. — The 1979, 2nd which placed a time limitation on the existence 
Sess., amendment deleted the last paragraph, of an authority. 


§ 160A-554. Duty of authority and commissioners. 


The authority and its commissioners shall be under a statutory duty to 
comply or cause compliance strictly with all provisions of this Article and, in 
addition thereto, with each and every term, provision and covenant in any 
contract of the authority on its part to be kept or performed. (1951, c. 779, s. 
5; 1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-555. Interested commissioners or employees. 


No commissioner or employee of an authority shall acquire any interest 
direct or indirect in any parking project or in any property included or planned 
to be included in any parking project, nor shall he have any interest direct or 
indirect in any contract or proposed contract for materials or services to be 
furnished or used in connection with any parking project. If any commissioner 
or employee of an authority owns or controls an interest direct or indirect in 
any property included or planned to be included in any parking project, he shall 
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immediately disclose the same in writing to the authority and such disclosure 
shall be entered upon the minutes of the authority. Failure to so disclose such 
interest shall constitute misconduct in office. (1951, c. 779, s. 6; 1979, 2nd Sess., 
c. 1247, s. 44.) 


§ 160A-556. Purpose and powers of the authority. 


An authority incorporated under this Article shall constitute a public body 
and a body corporate and politic, exercising public powers as an agency or 
instrumentality of the city with which it is coterminous. The purpose of the 
authority shall be to relieve traffic congestion of the streets and public places 
in the city by means of parking facilities, and to that end to acquire, construct, 
improve, operate and maintain one or more parking projects in the city. To 
carry out said purpose, the authority shall have power: 

(1) To sue and be sued; 

(2) To have a seal and alter the same at pleasure; 

(3) To acquire, hold and dispose of personal property for its corporate 
purposes, including the power to purchase prospective or tentative 
awards in connection with the condemnation of real property; 

(4) To acquire by purchase or condemnation, and use real property neces- 
sary or convenient. All real property acquired by the authority by 
condemnation shall be acquired in the manner provided by law for the 
condemnation of land by the city; 

(5) To make bylaws for the management and regulation of its affairs, and 
subject to agreements with bondholders, for the regulation of parking 
projects; 

(6) To make contracts and leases, and to execute all instruments necessary 
or convenient; 

(7) To construct such buildings, structures and facilities as may be neces- 
sary or convenient; 

(8) To construct, reconstruct, improve, maintain and operate parking 
projects; 

(9) To accept grants, loans or contributions from the United States, the 
State of North Carolina, or any agency or instrumentality of either of 
them, or the city, and to expend the proceeds for any purposes of the 
authority; 

(10) To fix and collect rentals, fees and other charges for the use of parking 
projects or any of them subject to and in accordance with such 
agreements with bondholders as may be made as hereinafter provided; 

(11) To do all things necessary or convenient to carry out the purpose of 
the authority and the powers expressly given to it by this Article; 

(12) To issue revenue bonds under the Local Government Revenue Bond 
Act. (1951, c. 779, s. 7; 1965, c. 998, s. 2; 1971, c. 780, s. 18; 1979, 2nd 
Sess., c. 1247, s. 44.) 


§ 160A-557. Conveyance of property by the city to the 
authority; acquisition of property by the city or 
by the authority. 


(a) The city may convey, with or without consideration, to the authority real 
and personal property owned by the city for use by the authority as a parking 
roject or projects or a part thereof. In case of real property so conveyed, the 
instrument of conveyance shall contain a provision for reversion of the prop- 
erty to the city upon the termination of the corporate existence of the authority 
or upon the termination of the use of the property for the corporate purpose of 
the authority. Such conveyance of property by the city to the authority may be 
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made without regard to the provisions of other laws regulating sales of prop- 
erty by the city or requiring previous advertisement of sales of property by the 
city. 

(b) The city may acquire by purchase or condemnation real property in the 
name of the city for the authority or for the widening of existing roads, streets, 
parkways, avenues or highways or for new roads, streets, parkways, avenues 
or highways to any of the parking projects, or partly for such purposes and 
partly for other city purposes, by purchase or condemnation in the manner 
provided by law for the acquisition of real property by the city. The city may 
close such streets, roads, parkways, avenues, or highways as may be necessary 
or convenient. 


(c) Contracts may be entered into between the city and the authority 
providing for the property to be conveyed by the city to the authority, the 
additional property to be acquired by the city and so conveyed, the streets, 
roads, parkways, avenues and highways to be closed by the city, and the 
amounts, terms and conditions of payment to be made by the authority. Such 
contracts may contain covenants by the city as to the road, street, parkway, 
avenue and highway improvements to be made by the city, including provi- 
sions for the installation of parking meters in designated streets of the city and 
for the removal of such parking meters in the event that such parking meters 
are not found to be necessary or convenient. Any such contract may pledge all 
or any part of the revenues of on-street parking meters to the authority for a 
period of not to exceed the period during which bonds of the authority shall be 
outstanding; provided, that the total amount of such revenues which may be 
paid pursuant to such a pledge shall not exceed the total of the principal of and 
interest on such bonds which become due and payable during such period. Such 
contracts may also contain provisions limiting or prohibiting the construction 
and operation by the city or any agency thereof in designated areas of public 
parking facilities and parking meters whether or not a fee or charge is made 
therefor. Any such contracts between the city and the authority may be 
pledged by the authority to secure its bonds and may not be modified thereafter 
except as provided by the terms of the contracts or by the terms of the pledge. 
The city council may authorize such contracts on behalf of the city and no other 
authorization on the part of the city for such contracts shall be necessary. 

(d) The authority may itself acquire real property for a parking project at the 
cost and expense of the authority by purchase or condemnation pursuant to the 
laws relating to the condemnation of land by the city. 

(e) In case the authority shall acquire any real property which it shall 
determine is no longer required for a parking project, then, if such real property 
was acquired at the cost and expense of the city, the authority shall have power 
to convey it without consideration to the city, or, if such real property was 
acquired at the cost and expense of the authority, then the authority shall have 
power to sell, lease or otherwise dispose of said real property and shall retain 
and have the power to use the proceeds of sale, rentals or other moneys derived 
from the disposition thereof for its purposes. (1951, c. 779, s. 8; 1965, c. 998, s. 
3; 1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-558. Contracts. 


The authority shall let contracts in the manner provided by law for contracts 
of the city. (1951, c. 779, s. 9; 1979, 2nd Sess., c. 1247, s. 44.) 
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§ 160A-559. Moneys of the authority. 


All moneys of the authority shall be paid to the treasurer of the city as agent 
of the authority, who shall designate depositories and who shall not commingle 
such moneys with any other moneys. Such moneys shall be deposited in a 
separate bank account or accounts. The moneys in such accounts shall be paid 
‘out on checks of the treasurer on written requisition of the chairman of the 
authority or of such other person or persons as the authority may authorize to 
make such requisitions. All deposits of such moneys shall be secured in the 
manner provided by law for securing deposits of moneys of the city. The city 
accountant of the city and his legally authorized representatives are autho- 
| rized and empowered from time to time to examine the accounts and books of 
the authority, including its receipts, disbursements, contracts, leases, sinking 
funds, investments and any other records and papers relating to its financial 
standing. The authority shall cause an annual audit of its accounts to be made 
| by a certified public accountant or firm of certified public accountants, and 
shall cause a copy of the report of each such audit to be filed with the city clerk, 
| who shall present the same to the city council. The authority shall have power, 
notwithstanding the provisions of this section to contract with the holders of 
any of its bonds as to the custody, collection, securing, investment and payment 
| of any moneys of the authority or any moneys held in trust or otherwise for the 
payment of bonds or in any way to secure bonds, and to carry out any such 
| contract notwithstanding that such contract may be inconsistent with the 
previous provisions of this section. Moneys held in trust or otherwise for the 
payment of bonds or in any way to secure bonds and deposits of such moneys 
may be secured in the same manner as moneys of the authority, and all banks 
| and trust companies are authorized to give such security for such deposits. 

(1951, c. 779, s. 10; 1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-560. Bonds legal investments for public officers and 
fiduciaries. 


The bonds are hereby made securities in which all public officers and bodies 
of this State and all municipalities and municipal subdivisions, all insurance 
/ companies and associations and other persons carrying on an insurance busi- 
ness, all banks, bankers, trust companies, savings banks and savings associa- 
tions, including savings and loan associations, investment companies and 
other persons carrying on a banking business and all other persons 
whatsoever, except as hereinafter provided, who are now or may hereafter be 
authorized to invest in bonds or other obligations of the State, may properly 
and legally invest funds including capital in their control or belonging to them; 
rovided that, notwithstanding the provisions of any other general or special 
law to the contrary, such bonds shall not be eligible for the investment of funds, 
including capital, trusts, estates or guardianships under the control of individ- 
ual administrators, guardians, executors, trustees and other individual 
fiduciaries. The bonds are also hereby made securities which may be deposited 
with and may be received by all public officers and bodies of this State and all 
municipalities and municipal subdivisions for any purpose for which the 
deposit of bonds or other obligations of this State is now or may hereafter be 
authorized. (1951, c. 779, s. 15; 1979, 2nd Sess., c. 1247, s. 44.) 





§ 160A-561. Exemptions from taxation. 


It is hereby found, determined and declared that the creation of the authority 
and the carrying out of its corporate purposes is in all respects for the benefit 
of the people of the State of North Carolina, for the improvement of their 
health, welfare and prosperity, and for the promotion of their traffic, and is a 
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public purpose, and that the authority will be performing an essential govern- 
mental function in the exercise of the powers conferred upon it by this Article, 
and the State of North Carolina covenants with the holders of the bonds that 
the authority shall be required to pay no taxes or assessments upon any of the 
property acquired by it or under its jurisdiction, control, possession or supervi- 
sion or upon its activities in the operation and maintenance of the project or 
any tolls, revenues or other income received by the authority and that the 
bonds of the authority and the income therefrom shall at all times be exempt 
from taxation, except for transfer and estate taxes. (1951, c. 779, s. 16; 1979, 
2nd Sess., c. 1247, s. 44.) 


§ 160A-562. Tax contract by the State. 


The State of North Carolina covenants with the purchasers and with all 
subsequent holders and transferees of bonds issued by the authority pursuant 
to this Article, in consideration of the acceptance of and payment for the bonds, 
that the bonds of the authority issued pursuant to this Article and the income 
therefrom, and all moneys, funds and revenues pledged to pay or secure the 
payment of such bonds, shall at all times be free from taxation except for 
transfer and estate taxes. (1951, c. 779, s. 17; 1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-563. Actions against the authority. 


In every action against the authority for damages, for injuries to real or 
personal property, or for the destruction thereof, or for personal injuries or 
death, the complaint shall contain an allegation that at least 30 days have 
elapsed since the demand, claim or claims upon which such action is founded 
were presented to a member of the authority, or to its secretary, or to its chief 
executive officer and that the authority has neglected or refused to make an 
adjustment or payment thereof for 30 days after such presentment. (1951, c. 
779, s. 19; 1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-564. Termination of authority. 


The city council shall have the authority to terminate the existence of the 
authority at any time. In the event of such termination, all property and assets 
of the authority shall automatically become the property of the city and the city 
shall succeed to all rights, obligations and liabilities of the authority. (1951, c. 
779, s. 20; 1979, 2nd Sess., c. 1247, ss. 43, 44.) 


Effect of Amendments. — The 1979, 2nd 
Sess., amendment rewrote this section. 


§ 160A-565. Inconsistent provisions in other’ acts 
superseded. 


Insofar as the provisions of this Article are inconsistent with the provisions 
of any other act, general or special, the provisions of this Article shall be 
controlling. This Article shall not repeal or modify any other act providing a 
different method of financing parking projects in cities, the powers conferred 
hereby being intended to be in addition to and not in substitution for the 
powers conferred by other acts. (1951, c. 779, s. 22; 1979, 2nd Sess., c. 1247, s. 
44.) 
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§§ 160A-566 to 160A-574: Reserved for future codification purposes. 


ARTICLE 25. 


Public Transportation Authorities. 


§ 160A-575. Title. 


This Article shall be known and may be cited as the “North Carolina Public 
Transportation Authorities Act.” (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


Editor’s Note. — This Article was formerly Article 25 of Chapter 160A by Session Laws 
Article 38A of Chapter 160. It was recodified as 1979, c. 1247. 


§ 160A-576. Definitions. 


As used in this Article, unless the context otherwise requires: 

(1) “Authority” means a body corporate and politic organized in accordance 
with the provisions of this Article for the purposes, with the powers and 
subject to the restrictions hereinafter set forth. 

(2) “Governing body” means the board, commission, council or other body, 
by whatever name it may be known, in which the general legislative 
powers of the municipality are vested. 

(3) “Municipality” means any county, city, or town of this State, and any 
other political subdivision, public corporation, authority, or district in 
this State, which is or may be authorized by law to acquire, establish, 
construct, enlarge, improve, maintain, own, and operate public 
transportation systems. 

(4) “Municipality’s chief administrative official” means the county 
manager, city manager, town manager, or other person, by whatever 
title he shall be known, in whom the responsibility for the 
municipality's administrative duties is vested. 

(5) “Public transportation” means transportation of passengers whether or 
not for hire by any means of conveyance, including but not limited to a 
street railway, elevated railway or guideway, subway, motor vehicle or 
motor bus, either publicly or privately owned or operated, holding itself 
out to the general public for the transportation of persons within the 
territorial jurisdiction of the authority, including charter service. 

(6) “Public transportation system” means, without limitation, a 
combination of real and personal property, structures, improvements, 
buildings, equipment, vehicle parking or other facilities, and 
rights-of-way, or any combination thereof, used or useful for the 
purposes of public transportation. (1977, c. 465; 1979, 2nd Sess., c. 
1247, s. 45.) 


§ 160A-577. Creation; membership. 


A municipality may, by resolution or ordinance, create a transportation 
authority, hereinafter sometimes referred to as the “authority.” It shall be a 
body corporate and politic. It shall consist of up to 11 members as determined 
by the governing body of the municipality. 

Members of the authority shall reside within the territorial jurisdiction of 
the authority as hereinafter set out. They shall be appointed by the governing 
body of the municipality. The terms of the members shall be fixed by the 
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governing body. Appointments to fill vacancies occurring during the regular 
terms shall be made by the governing body. The appointments of all members 
shall run until their successors are appointed and qualified. 

The members of the authority shall elect a chairman and vice-chairman from 
the membership of the authority. They shall also elect a secretary who may, 
or may not, be a member of the authority. 

A majority of the members shall constitute a quorum for the transaction of 
business and an affirmative vote of the majority of the members present at a 
meeting of the authority shall be required to constitute action of the authority. 
Members of the authority shall receive such compensation, if any, as may be 
fixed by the governing body of the municipality. (1977, c. 465; 1979, 2nd Sess., 
c. 1247, s. 45.) 


§ 160A-578. Purpose of the authority. 


The purpose of the authority shall be to provide for a safe, adequate and 
convenient public transportation system for the municipality creating the 
authority and for its immediate environs, through the granting of franchises, 
ownership and leasing of terminals, buses and other transportation facilities 
and equipment, and otherwise through the exercise of the powers and duties 
conferred upon it. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-579. General powers of the authority. 


The general powers of the authority shall include any or all of the following: 

(1) To sue and be sued; 

(2) To have a seal; 

(3) To make rules and regulations, not inconsistent with this Chapter, for 
its organization and internal management; 

(4) To employ persons deemed necessary to carry out the management 
functions and duties assigned to them by the authority and to fix their 
compensation, within the limit of available funds; 

(5) With the approval of the municipality’s chief administrative official, to 
use officers, employees, agents and facilities of the municipality for 
such purposes and upon such terms as may be mutually agreeable; 

(6) To retain and employ counsel, auditors, engineers and private con- 
sultant on an annual salary, contract basis, or otherwise for rendering 
professional or technical services and advice; 

(7) To acquire, maintain and operate such lands, buildings, structures, 
facilities, and equipment as may be necessary or convenient for the 
operations of the authority and for the operation of a public transpor- 
tation system; 

(8) To make or enter into contracts, agreements, deeds, leases, convey- 
ances or other instruments, including contracts and agreements with 
the United States and the State of North Carolina; 

(9) To surrender to the municipality any property no longer required by 
the authority; 

(10) To make plans, surveys and studies of public transportation facilities 
within the territorial jurisdiction of the authority and to prepare and 
make recommendations in regard thereto; 

(11) To enter into and perform contracts with public transportation com- 
panies with respect to the operation of public passenger transporta- 
tion; 

(12) To issue certificates of public convenience and necessity; and to grant 
franchises and enter into franchise agreements and in all respects to 
regulate the operation of buses, taxicabs and other methods of public 
passenger transportation which originate and terminate within the 


200 




















§ 160A-580 1981 CUMULATIVE SUPPLEMENT § 160A-582 


territorial jurisdiction of the authority as fully as the municipality is 
now or hereafter empowered to do within the territorial jurisdiction of 
the municipality; 


(13) To operate public transportation systems and to enter into and per- 
form contracts to operate public transportation services and facilities 
and to own or lease property, facilities and equipment necessary or 
convenient therefor, and to rent, lease or otherwise sell the right to do 
so to any person, public or private; further, to the extent authorized 
by resolution or ordinance of the municipality to obtain grants, loans 
and assistance from the United States, the State, any public body, or 
any private source whatsoever; 


(14) To enter into and perform contracts and agreements with other public 
transportation authorities pursuant to the provisions of G.S. 
160A-460 through 160A-464 of Part 1 of Article 20 of Chapter 160A 
of the General Statutes; in addition, to enter into and perform 
contracts with other units of local government when specifically 
authorized by the governing body, pursuant to the provisions of G:S. 
160A-460 through 160A-464 of Part 1 of Article 20 of Chapter 160A 
of the General Statutes; 


(15) To do all things necessary or convenient to carry out its purpose and 
to exercise the powers granted to the authority. (1977, c. 465; 1979, 
2nd Sess., c. 1247, s. 45.) 


§ 160A-580. Authority of Utilities Commission not affected. 


Except as otherwise provided herein, nothing in this Article shall be 
construed to limit or otherwise affect the power or authority of the North 
Carolina Utilities Commission or the right of appeal to the North Carolina 
Utilities Commission as provided by law. (1977, c. 465; 1979, 2nd Sess., c. 1247, 
s. 45.) 


§ 160A-581. Territorial jurisdiction. 


The jurisdiction of the authority shall extend to all local public passenger 
transportation operating within the municipality. Said jurisdiction shall also 
extend up to 30 miles outside of the corporate limits of the municipality where 
the municipality is a town or city, and up to five miles outside of the boundaries 
of the municipality where the municipality is a county or up to five miles 
outside of the combined boundaries of a group of counties. The authority shall 
not have jurisdiction over public transportation subject to the jurisdiction of 
and regulated by the I.C.C., nor shall it have jurisdiction over intrastate public 
transportation classified as common carriers of passengers by the North 
Carolina Utilities Commission. A public transportation authority shall not 
extend service into a political subdivision without the consent of the governing 
body of that political subdivision. A majority vote of the governing body shall 
constitute consent. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-582. Fiscal accountability. 


The authority shall be fiscally accountable to the municipality, and the 
municipality’s governing body shall have authority to examine all records and 
accounts of the authority at any time. (1977, c. 465; 1979, 2nd Sess., c. 1247, 
s. 45.) 


201 


§ 160A-583 GENERAL STATUTES OF NORTH CAROLINA § 160A-587 


§ 160A-583. Funds. 


The establishment and operation of a transportation authority as herein 
authorized are governmental functions and constitute a public purpose, and 
the municipality is hereby authorized to appropriate funds to support the 
establishment and operation of the transit authority. The municipality may 
also dedicate, sell, convey, donate or lease any of its interest in any property 
to the authority. Further, the authority is hereby authorized to establish such 
license and regulatory fees and charges as it may deem appropriate, subject to 
the approval of the governing body of the municipality. If the governing body 
finds that the funds otherwise available are insufficient, it may call a special 
election without a petition and submit to the qualified voters of the munic- 
ipality the question of whether or not a special tax shall be levied and/or bonds 
issued, specifying the maximum amount thereof, for the purpose of acquiring 
lands, buildings, equipment and facilities and for the operations of the transit 
authority. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-584. Effect on existing franchises and operations. 


In the event a transportation authority is established under the authority of 
this Article, any existing franchises granted by the municipality shall continue 
in full force and effect until legally terminated; further, all ordinances and 
resolutions of the municipality regulating bus operations and taxicabs shall 
continue in full force and effect until superseded by regulations of the transpor- 
tation authority. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-585. Termination. 


The governing body of the municipality shall have the authority to termi- 
nate the existence of the authority at any time. In the event of such termina- 
tion, all property and assets of the authority shall automatically become the 
property of the municipality and the municipality shall succeed to all rights, 
obligations and liabilities of the authority. (1977, c. 465; 1979, 2nd Sess., c. 
1247, s. 45.) 


§ 160A-586. Controlling provisions. 


Insofar as the provisions of this Article are not consistent with the provisions 
of any other law, public or private, the provisions of this Article shall be 
controlling. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-587. Consolidation of public transportation author- 
ity and parking authority. 


The municipality may, by resolution or ordinance, vest in a single body 
corporate and politic both the powers of a public transportation authority in 
accordance with the provisions of this Article and the powers of a parking 
authority in accordance with the provisions of Article 38 of Chapter 160 of the 
General Statutes. Notwithstanding the membership provisions of G.S. 
160A-553, the members of a consolidated body created pursuant to this section 
shall be selected according to the provisions of G.S. 160A-577. (1977, c. 465; 
1979, 2nd Sess., c. 1247, s. 45.) 


Editor’s Note. — Article 38 of Chapter 160, Session Laws 1979, 2nd Sess., c. 1247, s. 44 to 
referred to in this section, was transferred by §§ 160A-550 through 160A-565. 
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§ 160A-588. Joint provision of services. 


Two or more municipalities may cooperate in the exercise of any power 
granted by this Article according to the procedures and provisions of G.S. 
160A-460 through 160A-464 of Part 1 of Article 20 of Chapter 160A of the 
General Statutes. Additional municipalities may join an existing transporta- 
tion authority upon making satisfactory arrangements pursuant to the provi- 
sions of G.S. 160A-460 through 160A-464 of Part 1 of Article 20 of Chapter 
160A of the General Statutes. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 
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Chapter 161. 
Register of Deeds. 


§ 161-1 
Article 1. 
The Office. 
Sec. 
161-1. (Effective upon certification of 


approval of constitutional amend- 
ments) Election and term of office. 
161-4.1. Salary in counties where fees formerly 
allowed. 
161-5. Vacancy in office. 


ARTICLE 1. 
The Office. 


§ 161-1. (Effective upon certification of approval of 
constitutional amendments) Election and term. 


of office. 


GENERAL STATUTES OF NORTH CAROLINA 







§ 161-4.1 


Sec. 
161-10. Uniform fees of registers of deeds. 
Article 2. 
The Duties. 


161-22.2. Parcel identifier number indexes. 

161-29.1. Validating acts of assistant and dep- 
uty registers of deeds performed 
before they were sworn into office. 


In each county there shall be elected biennially by the qualified voters . 
thereof, as prescribed by Chapter 163, a register of deeds. (Const., art. 7, s. 1;_ 
Rev., s. 2650; C. S., s. 3543; 1981, c. 504, s. 9.) 


Cross References. — For this section as in 
effect until certification of approval of the 
constitutional amendments proposed by Ses- 
sion Laws 1981, c. 504, ss. 1 through 3, see the 
bound volume. 

Effect of Amendments. — The 1981 amend- 
ment substituted “prescribed by Chapter 163” 
for “provided for the election of members of the 
General Assembly”. Session Laws 1981, c. 504, 
s. 20 provides that the amendment to this and 
other sections shall take effect only upon the 
approval of the voters of the constitutional 
amendments proposed in ss. 1 through 3 of the 
act, and that if the constitutional amendments 


are approved, the amendment to this section | 
shall become effective at the same time as the © 
constitutional amendments. Session Laws | 
1981, c. 504, s. 4, provides for the constitutional — 
amendments to be submitted to the qualified | 
voters of the State at the next statewide pri-— 
mary election or statewide general election or 
at the next statewide election, whichever is ear- 
lier. The amendments will be submitted to the © 
voters in May, 1982. 

For the amendments proposed by Session 
Laws 1981, c. 504, ss. 1 through 3, see the notes — 
to N.C. Const., Art. II, §§ 2, 4, 8; Art. IIT, §§ 2, 
(Rep Re Ee ES 


§ 161-4.1. Salary in counties where fees formerly allowed. 


In any county where during the fiscal year beginning July 1, 1980, and 
ending June 30, 1981, the register of deeds received fees in addition to salary, 
and retained them personally as allowed by local act, the salary of the register 
of deeds in such county in any future fiscal year shall not be less than the sum 
of the salary plus fees received in the fiscal year beginning July 1, 1980 and 
ending June 30, 1981. (1981, c. 968, s. 4.) 


Editor’s Note. — Session Laws 1981, c. 968, 
s. 5, makes this act effective Aug. 1, 1981. 
Session Laws 1981, c. 968, s. 3, provides: “All 


local acts or portions of local acts in conflict 
with any of the provisions of this act are 
repealed.” 
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§ 161-5. Vacancy in office. 


(a) When a vacancy occurs from any cause in the office of register of deeds, 
the board of county commissioners shall fill such vacancy by the appointment 
of a successor for the unexpired term, who shall qualify and give bond as 
required by law. 

(al) When a vacancy occurs from any cause in the office of register of deeds, 
the board of county commissioners shall fill such vacancy by the appointment 
of a successor for the unexpired term, who shall qualify and give bond as 
required by law. If the register of deeds were elected as the nominee of a 
political party, the board of county commissioners shall consult the county 
executive committee of that political party before filling the vacancy and shall 
appoint the person recommended by that committee, if the party makes a 
recommendation within 30 days of the occurrence of the vacancy. Counties 
subject to this subsection are not subject to subsection (a). This subsection shall 
apply only in the following counties: Alamance, Alleghany, Avery, Beaufort, 
Brunswick, Buncombe, Burke, Cabarrus, Caldwell, Cherokee, Clay, 
Cleveland, Davidson, Davie, Graham, Guilford, Haywood, Henderson, 
Jackson, Madison, McDowell, Mecklenburg, Moore, New Hanover, Polk, 
Satpal Rockingham, Rutherford, Stanly, Stokes, Transylvania, Wake, and 

ancey. 

(b) In the interim between such vacancy in the office of register of deeds and 
the appointment and qualification of a successor register of deeds, under the 
provisions of subsection (a), any incumbent assistant or deputy register of 
deeds appointed under G.S. 161-6 prior to the vacancy shall continue to hold 
office as assistant or deputy registers of deeds until discharged or otherwise 
lawfully relieved of office by the lawful successor to the office of register of 
deeds. (1868, c. 35, s. 4; Code, s. 3649; Rev., s. 2651; C.S., s. 3546; 1965, c. 900; 
1975, c. 868, ss. 1, 2; 1977, c. 180; 1981, c. 763, ss. 8, 9, 14; c. 830.) 


Local Modification. — By virtue of Session 
Laws 1981, c. 763, Beaufort should be stricken 
from the replacement volume. 

Effect of Amendments. — The 1977 amend- 
ment added Henderson in the list of counties in 
the last sentence of the former second para- 
graph of subsection (a) which was deleted by the 
1981 amendment. 

The first 1981 amendment, effective July 1, 
1981 and applicable to vacancies occurring on 
or after that date, added subsection (al), and 


deleted the second paragraph of subsection (a), 
which applied to vacancies occurring only in 
the Counties of Buncombe, Cherokee, Clay, 
Forsyth, Graham, Haywood, Henderson, 
Jackson, Macon, Madison, Swain and 
Transylvania. 

The second 1981 amendment made subsec- 
tion (al) applicable to Avery County. 

Session Laws 1981, c. 763, s. 13 provides: “All 
local acts in conflict with this act are repealed 
to the extent of the conflict. 


§ 161-10. Uniform fees of registers of deeds. 


(a) Except as provided in G.S. 130-40, all fees collected under this section 
shall be deposited into the county general fund. In the performance of his 
duties, the register of deeds shall collect the following fees which shall be 


uniform throughout the State: 


(1) Instruments in General. — For registering or filing any instrument for 
which no other provision is made by this section, whether written, 
printed, or typewritten, the fee shall be four dollars ($4.00) for the first 
page, which page shall not exceed 82 inches by 14 inches, plus one 
dollar and fifty cents ($1.50) for each additional page or fraction 
thereof. A page exceeding 81 inches by 14 inches shall be considered 


two pages. 


(2) Marriage Licenses. — For issuing a license — ten dollars ($10.00); for 
issuing a delayed certificate with one certified copy — five dollars 
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($5.00); and for a proceeding for correction of names in application, 
license or certificate, with one certified copy — five dollars ($5.00). 

(3) Plats. — For each original or revised plat recorded — twelve dollars 
and fifty cents ($12.50); for furnishing a certified copy of a plat — three 
dollars ($3.00). : 

(4) Right-of-Way Plans. — For each original or amended plan and profile | 
sheet recorded — five dollars ($5.00). This fee is to be collected from 
the Board of Transportation. 

(5) Registration of Birth Certificate One Year or More after Birth. — For 
preparation of necessary papers when birth to be registered in another 
county — five dollars ($5.00); for registration when necessary papers | 
prepared in another county, with one certified copy — five dollars | 
($5.00); for preparation of necessary papers and registration in the 
same county, with one certified copy — ten dollars ($10.00). ’ 

(6) Amendment of Birth or Death Record. — For preparation of amend- 
ment and affecting correction — two dollars ($2.00). 

(7) Legitimations. — For preparation of all documents concerned with 
legitimations — seven dollars ($7.00). 

(8) Certified Copies of Birth and Death Certificates and Marriage 
Licenses. — For furnishing a certified copy of a death or birth certif- | 
icate or marriage license — three dollars ($3.00). 

(9) Certified Copies. — For furnishing a certified copy of an instrument for | 
which no other provision is made by this section — three dollars | 
($3.00) for the first page, plus one dollar ($1.00) for each additional | 
page or fraction thereof. 

(10) Comparing Copy for Certification. — For comparing and certifying a | 
copy of any instrument filed for registration, when the copy is | 
furnished by the party filing the instrument for registration and at the 
time of filing thereof — two dollars ($2.00). 

(11) Uncertified Copies. — When, as a convenience to the public, the 
register of deeds supplies uncertified copies of instruments, he may © 
charge fees that in his discretion bear a reasonable relation to the 
quality of copies supplied and the cost of purchasing and maintaining | 
copying equipment. These fees may be changed from time to time, but 
Bie amount of these fees shall at all times be prominently posted in his 
office. | 

(12) Acknowledgment. — For taking an acknowledgment, oath, or 
affirmation or for the performance of any notarial act — one dollar 
($1.00). This fee shall not be charged if the act is performed as a part | 
of one of the services for which a fee is provided by this subsection; | 
except that this fee shall be charged in addition to the fees for regis- | 
tering, filing or recording instruments or plats as provided by subdi- 
visions (1) and (3) of this subsection. 

(13) Uniform Commercial Code. — Such fees as are provided for in Chap- 
ter 25, Article 9, Part 4, of the General Statutes. 

(14) Torrens Registration. — Such fees as are provided in G.S. 43-5. 

(15) Maal Forms. — Such fees as are provided for instruments in gen- 
eral. 

(16) Probate. — For certification of instruments for registration as pro- 
vided in G.S. 47-14 — one dollar ($1.00). 

(17) Qualification of Notary Public. — For administering the oaths of 
office to a notary public and making the appropriate record entries as 
provided in G.S. 10-2 — five dollars ($5.00). 

(18) Reinstatement of Articles of Incorporation. — For filing rein- 
statements of Articles of Incorporation prepared pursuant to G.S. 
105-232; such fees as provided for instruments in general. The fee 
shall be paid by the corporation affected. 
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(b) The uniform fees set forth in this section are complete and exclusive and 
no other fees shall be charged by the register of deeds. 

(c) These fees shall be collected in every case prior to filing, registration, 
recordation, certification or other service rendered by the register of deeds 
unless by law it is provided that the service shall be rendered without charge. 
(Code, ss. 710, 3109, 3751; 1887, c. 283; 1891, c. 324; 1897, cc. 27, 68; 1899, c. 
17, s. 2; c. 247, s. 3; cc. 261, 302, 578, 723; 1901, c. 294; 1903, c. 792; 1905, cc. 
226, 292, 319; Rev., s. 2776; 1911, c. 55, s. 3; C.S., s. 3906; 1967, c. 639, s. 4; c. 
823, s. 33; 1969, c. 80, s. 1; c. 912, s. 3; 1973, c. 507, s. 5; c. 1817; 1975, c. 428; 


1977, 2nd Sess., c. 1132; 1981, c. 968, ss. 1, 2.) 


Effect of Amendments. — The 1977 amend- 
ment, effective July 1, 1977, increased the fee in 
subdivision (8) of subsection (a) from $1.00 to 
$2.00. 

The 1977, 2nd Sess., amendment, effective 
July 1, 1978, increased the fees in subdivisions 
(1), (2), (3) and (16) of subsection (a). 

The 1981 amendment, effective Aug. 1, 1981, 
added the first sentence in subsection (a), 
increased the fees in subdivisions (1), (3), 
(5)-(10) and (17) of subsection (a), substituted 


“81” for “eight and one-half” both places it 
appears in subdivision (a)(1), substituted “One 
Year” for “Four Years” in the heading for subdi- 
vision (a)(5), and substituted “such fees as pro- 
vided for instruments in general” for “two 
dollars ($2.00)” in the first sentence of subdi- 
vision (a)(18). 

Session Laws 1981, c. 968, s. 3, provides: “All 
local acts or portions of local acts in conflict 
with any of the provisions of this act are 
repealed.” 


ARTICLE 2. 
The Duties. 


§ 161-16. Liability for failure to register. 


Local Modification. — Caswell: 1977, c. 
391. 


§ 161-22.2. Parcel identifier number indexes. 


(a) In lieu of the alphabetical indexes required by G.S. 161-21, 161-22 and 
161-22.1, the register of deeds of any county in which unique parcel identifier 
numbers have been assigned to all parcels of real property may install an index 
by land parcel identifier numbers. For each instrument filed of record, the 
entry in a land parcel identifier number index must contain the following 
information: 

(1) The parcel identifier number of the parcel or parcels affected; 

(2) A brief description of the parcel or parcels, including subdivision block 
and lot number, if any; 

(3) A description of the type of instrument recorded and the date the 
instrument was filed; 

(4) The names of the parties to the instrument to the same extent as 
required by G.S. 161-22 and the legal status of the parties indexed; 

(5) The book and page number, or film reel and frame number, or other file 
number where the instrument is recorded. 

(b) Every instrument affecting real property filed for recording in the office 
of such register of deeds shall be indexed under the parcel identifier number 
of the land parcel or parcels affected. 

(c) The parcel identifier number index may be maintained in index books, 
on index cards, on film, or in computers or other automated data-processing 
machines. If the parcel identifier number index is maintained in a computer 
or other automated data-processing machine, the register of deeds shall, at 
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least once each month, obtain from the computer or other data-processing 
machine a printed copy on paper or film of all index entries made since the 
previous printed copy was obtained. The printed copies shall be retained as 
security copies and shall not be altered or destroyed. 

(d) Before a register of deeds may install a parcel identifier number index 
in lieu of the alphabetical indexes required by G.S. 161-22, the proposed index 


must be approved by the Secretary of the North Carolina Department of : 


Administration. Before approving a parcel identifier number index, the Secre- 
tary must find that: 

(1) The requirements of this section, G.S. 161-22, and all other applicable 
indexing requirements of the North Carolina General Statutes and 
applicable judicial decisions will be met by the index; 

(2) Measures for the protection of the indexed information are such that 
computer or other machine failure will not cause an irremediable loss 
of the information; 

(3) Printed forms and index sheets used in the index permit a display of 
all information required by law and are otherwise adequate; 

(4) Any computer or other data-processing machine used and the program 
for the use of such machines are adequate to perform the tasks 
assigned to them; 

(5) Access to the information contained in the index can be obtained by the 
use of both a parcel identifier number and the name of any party to 
an instrument filed of record; 

(6) Any parcel identifier number either reflects the State plane 
coordinates of some point in the parcel, or is keyed to a map of the 
parcel that shows the location of the parcel within the county; 

(7) The parcel identifier numbering system is designed so that no parcel 
will be assigned the same number as any other parcel within the 
county; 

(8) The parcel identifier numbering system shows for parcels of land cre- 
ated by subdivision, the number of the parcel of land subdivided in 
addition to the numbers of the newly-created parcels; 

(9) The parcel identifier numbering system shows for parcels of land cre- 
ated by the combining of separate parcels, the numbers of the land 
parcels that were combined in addition to the number of the 
newly-created parcel; 

(10) The parcel identifier numbering system is capable of identifying 
condominium units and other separate legal interests that may be 
created in a single parcel of land; 

(11) The parcel identifier numbering system will meet the needs of the 
users as well as or better than the alphabetical indexes required by 
G.S. 161-21, 161-22 and 161-22.1. 

The Secretary may require a register of deeds seeking approval of a parcel 
identifier number index to furnish him with any information concerning the 
index that is pertinent to the findings required for approval. 

(e) (1) An approved parcel identifier number index shall become effective as 
the official real property index of the county as of the first day of July 
following approval by the Secretary of Administration. 

(2) In any county in which a parcel identifier index is the official index, 
the register of deeds shall post notices in the alphabetical index books 
and at other appropriate places in his office stating that the parcel 
identifier number index is the official index and the date when the 
change became effective. (1977, c. 589; 1979, c. 700, s. 2.) 


Effect of Amendments. — The 1979 amend- 
ment inserted “on index cards” in the first sen- 
tence of subsection (c). 
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§ 161-29.1. Validating acts of assistant and deputy registers 
of deeds performed before they were sworn into 
office. 


All acts and duties heretofore performed by any and all assistant or deputy 
registers of deeds, who were appointed but who were not sworn into office or 
who were sworn into office after their duties commenced, shall be and the same 
are hereby validated, ratified, and confirmed to all intents and purposes as if 
performed by assistant or deputy registers of deeds who were theretofore 
formally appointed and sworn into office, as required by G.S. 161-6, or as 
required by any other provision of law. (1977, c. 124, s. 1.) 


Editor’s Note. — Session Laws 1977, c. 124, 
s. 3, makes the act effective July 1, 1977. 

Session Laws 1977, c. 124, s. 2 provides that 
the act shall not affect pending litigation. 
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Chapter 162. 
Sheriff. 
Article 1. Article 4. 
The Office. County Prisoners. 
Sec. Sec. 
162-1. (Effective upon certification of 162-41. [Repealed.] 


approval of constitutional amend- 
ments) Election and term of office. 
162-4. [Repealed. ] 
162-5.1. Vacancy filled in certain counties; 


duties performed by coroner or chief 


deputy. 


162-42. Counties and towns may hire out cer- 
tain prisoners. 

162-45 to 162-47. [Repealed.] 

162-49. [Repealed.] 


ARTICLE 1. 
The Office. 


§ 162-1. (Effective upon certification of approval of 
constitutional amendments) Election and term 


of office. 


In each county a sheriff shall be elected by the qualified voters thereof, as 
prescribed by Chapter 163, and shall hold his office for four years. (Const., art. 
4, s. 24; Rev., s. 2808; C. S., s. 3925; 1981, c. 504, s. 10.) 


Cross Reference. — For this section as in 
effect until certification of approval of the 
constitutional amendments proposed by Ses- 
sion Laws 1981, c. 504, ss. 1 through 3, see the 
bound volume. 

Effect of Amendments. — The 1981 amend- 
ment substituted “prescribed by Chapter 163” 
for “is prescribed for members of the General 
Assembly”. 

Session Laws 1981, c. 504, s. 20 provides that 
the amendment to this and other sections shall 
take effect only upon the approval of the voters 
of the constitutional amendments proposed in 
ss. 1 through 3 of the act, and that if the 
constitutional amendments are approved, the 


§ 162-3. Sheriff may resign. 


Local Modification. — 
Cabarrus and Iredell: 1981, c. 199. 


Buncombe, 


° 


amendment to this section shall become effec- 
tive at the same time as the constitutional 
amendments. Session Laws 1981, c. 504, s. 4, 
provides for the constitutional amendments to 
be submitted to the qualified voters of the State 
at the next statewide primary election or 
statewide general election or at the next 
statewide election, whichever is earlier. The 
amendments will be submitted to the voters in 
May, 1982. 

For the amendments proposed by Session 
Laws 1981, c. 504, ss. 1 through 3, see the notes 
to N.C. Const., Art. II, §§ 2, 4, 8; Art. III, §§ 2, 
7; Art. IV, §§ 9, 18, 19. 


§ 162-4: Repealed by Session Laws 1979, c. 518, effective May 4, 1979. 
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§ 162-5. Vacancy filled; duties performed by coroner or 


chief deputy. 
Local Modification. — Buncombe, Beaufort, Jackson, Swain, and Transylvania 
Cabarrus and Iredell: 1981, c. 199. should be stricken from the replacement vol- 


By virtue of Session Laws 1981, c. 763, ume. 


§ 162-5.1. Vacancy filled in certain counties; duties per- 
formed by coroner or chief deputy. 


If any vacancy occurs in the office of sheriff, the coroner of the county shall 
execute all process directed to the sheriff until the board shall elect a sheriff 
to supply the vacancy for the residue of the term, who shall possess the same 
qualifications, enter into the same bonds, and be subject to removal, as the 
sheriff regularly elected. If the sheriff were elected as a nominee of a political 
party, the board of commissioners shall consult the county executive committee 
of that political party before filling the vacancy, and shall elect the person 
recommended by the county executive committee of that party, if the party 
makes a recommendation within 30 days of the occurrence of the vacancy. If 
the board should fail to fill such vacancy, the coroner shall continue to dis- 
charge the duties of sheriff until it shall be filled. 

In those counties where the office of coroner has been abolished, the chief 
deputy sheriff, or if there is no chief deputy, then the senior deputy in years 
of service, shall perform all the duties of the sheriff until the county commis- 
sioners appoint some person to fill the unexpired term. In all counties the 
regular deputy sheriffs shall, during the interim of the vacancy, continue to 
perform their duties with full authority. 

This section shall apply only in the following Counties: Alamance, 
Alleghany, Avery, Beaufort, Brunswick, Buncombe, Burke, Cabarrus, 
Caldwell, Cherokee, Clay, Cleveland, Davidson, Davie, Graham, Guilford, 
Haywood, Henderson, Jackson, Madison, McDowell, Mecklenburg, Moore, 
New Hanover, Polk, Randolph, Rockingham, Rutherford, Stanly, Stokes, 
Transylvania, Wake, and Yancey. (1981, c. 763, ss. 10, 14; c. 830.) 


Editor’s Note. — Session Laws 1981, c. 763, Session Laws 1981, c. 763, s. 13, provides: 
s. 15, makes the act effective July 1,1981, and “All local acts in conflict with this act are 
applicable to vacancies occurring on or after repealed to the extent of the conflict. 
that date. Session Laws 1981, c. 763, s. 10 Effect of Amendments. — The 1981 amend- 
amended § 162-5, but the amendment hasbeen ment made this section applicable to Avery 
codified as new § 162-5.1. County. 


ARTICLE 3. 
Duties of Sheriff. 


§ 162-14. Execute process; penalty for false return. 


Legal Periodicals. — For a survey of 1977 
law on torts, see 56 N.C.L. Rev. 1136 (1978). 
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CASE NOTES 


I. GENERAL CONSIDERATIONS. 


Summary, etc. — 


In accord with original. See Rollins v. Gibson, 
293 N.C. 73, 235 S.E.2d 159 (1977). 


II. NEGLECT OR FAILURE TO 
MAKE DUE RETURN. 


A. In General. 


It is clear that the sheriff must be diligent 
in both the execution and return of process 
or suffer the $100.00 penalty provided in this 
section. Rollins v. Gibson, 293 N.C. 73, 235 
S.E.2d 159 (1977). 


Ill. FALSE RETURN. 


Power of Court to Allow Return to Be 
Amended. — 

A sheriff may move to amend his return of 
process so as to make it speak the truth even 
after suit has been brought for the penalty 
imposed for a false return and though the 
amendment defeats the plaintiffs right to 
recover such penalty. In such a case, the sheriff 
does not as a matter of law have the right to 
amend his return in order to correct his error, 
rather, it is within the discretion of the 
presiding judge to allow such amendments in 
meritorious cases. Rollins v. Gibson, 293 N.C. 
73, 235 S.E.2d 159 (1977). 

This section applies to process issued in 
criminal, as well as civil, proceedings, and 
Harrell v. Warren, 100 N.C. 259, 6 S.E. 777 
(1888) and Martin v. Martin, 50 N.C. 349 (1858) 
are hereby overruled. Rollins v. Gibson, 293 
N.C. 73, 235 S.E.2d 159 (1977). 

Restricted to Civil Process. — 

Holdings in notes under this catchline in both 
original and 1977 Supplement reversed in 
Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 159 
(1977). 

Element Essential to Liability. — 


For the sheriff to incur the heavy $500.00 
penalty, the return must be false in point of 
fact, and not false merely as importing, from 
facts truly stated, a wrong legal conclusion. 
Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 159 
(1977). 

A return untrue in fact is a false return, 
etc. — 

The importance of veracity of quasi-judicial 


§ 162-22. Custody of jail. 


records, led to adoption of the stringent rule 
that every untrue return, in fact, is a false 
return within the purview of this section. 
Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 159 
(1977). 

Mistake. — 

In accord with 3rd paragraph in original. See 
Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 159 
(1977). 

Damage to Plaintiff Immaterial. — Under 
case law and this section, it is immaterial in a 
civil action for the $500.00 penalty whether any 
damage was done to the plaintiff. Rollins vy. 
Gibson, 293 N.C. 73, 235 S.E.2d 159 (1977). 

The $500.00 penalty is not intended to be 
a substitute for damages to an injured party 
because this section allows “the party 
aggrieved” to bring a separate action for dam- 
ages. Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 
159 (1977). 

A false inference in a return will render 
the return false if the facts are omitted from 
the return. But where the facts underlying the 
inference or conclusion are truly stated in the 
return there can be no liability for a false 
return although the sheriff may still be exposed 
to a lesser liability for failing to execute the 
writ or for not making a proper and legal 
return. Rollins v. Gibson, 293 N.C. 73, 235 
S.E.2d 159 (1977). 

To subject one to the heavy penalty of the 
statute, the falseness must be stated as a fact 
and not merely by way of inference from facts. 
Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 159 
(1977). 

Illustrations. — 

The conclusion found in a return that the 
defendant “after a due and diligent search is not 
to be found” without more, if untrue, may be the 
basis for a finding of a false return. Rollins v. 
Gibson, 293 N.C. 73, 235 S.E.2d 159 (1977). 

A sheriff can be liable under this section for 
a return of criminal process which states only 
that a defendant “after due and diligent search 
is not to be found,” when a jury finds, upon 
sufficient competent evidence, that the return 
is false. Rollins v. Gibson, 293 N.C. 73, 235 
S.E.2d 159 (1977). 


CASE NOTES 


Stated in State v. Jones, 41 N.C. App. 189, 
254 S.E.2d 234 (1979). 
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§ 162-42 


ARTICLE 4. 


County Prisoners. 


§ 162-41: Repealed by Session Laws 1977, c. 711, s. 33, effective July 1, 


1978. 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provides: “All statutes which refer to sec- 
tions repealed or amended by the act shall be 
deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 35, provides: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 


Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provides: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons sen- 


Statutes shall constitute a reenactment of the 
common law.” 

Session Laws 1977, c. 711, s. 36, contains a 
severability clause. 


tenced before July 1, 1978.” 


§ 162-42. Counties and towns may hire out certain 
prisoners. 


The board of commissioners of the several counties, within their respective 
jurisdictions, or such other county authorities therein as may be established, 
and the mayor and superintendent of the several cities and towns of the State, 
have power to provide under such rules and regulations as they may deem best 
for the employment on the public streets, public highways, public works, or 
other labor for individuals or corporations, of all persons imprisoned in the jails 
of their respective counties, cities and towns, upon conviction of any crime or 
misdemeanor, or who may be committed to jail for failure to enter into bond 
for keeping the peace or for good behavior, and who fail to pay all the costs 
which they are adjudged to pay, or to give good and sufficient security therefor: 
Provided, such prisoner or convict shall not be detained beyond the time fixed 
by the judgment of the court. The amount realized from hiring out such persons 
shall be credited to them for the fine and bill of costs in all cases of conviction. 
(1866-7, c. 30; 1872-3, c. 174, s. 10; 1874-5, c. 113; 1876-7, c. 196, s. 1; 1879, c. 
218; Code, s. 3448; Rev., s. 1852; C. S., s. 1856; 1973, c. 822, s. 3; 1977, c. 711, 
s. 31.) 


Local Modification. —- Chowan, Session Laws 1977, c. 711, s. 39, as amended 


Perquimans, Randolph and Pasquotank: 1979, 
2nd Sess., c. 1309. 


Effect of Amendments. — The 1977 amend- 
ment, effective July 1, 1978, deleted the former 
third sentence, which provided: “It is unlawful 
to farm out any such convicted person who may 
be imprisoned for the nonpayment of a fine, or 
as punishment imposed for the offense of which 
he may have been convicted, unless the court 
before whom the trial is had shall in its judg- 
ment so authorize.” 


by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provides: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons sen- 
tenced before July 1, 1978.” 

Session Laws 1977, c. 711, s. 36, contains a 
severability clause. 
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§ 162-49 


§ 162-45: Repealed by Session Laws 1977, c. 711, s. 33, effective July 1, 


1978. 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provides: “All statutes which refer to sec- 
tions repealed or amended by the act shall be 
deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 35, provides: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 
Statutes shall constitute a reenactment of the 
common law.” 

Session Laws 1977, c. 711, s. 36, contains a 
severability clause. 


Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provides: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons sen- 
tenced before July 1, 1978.” 


§ 162-46: Repealed by Session Laws 1979, c. 760, s. 4, effective July 1, 1981. 


Editor’s Note. — Session Laws 1979, c. 760, 
s. 6, as amended by Session Laws 1979, 2nd 
Sess., c. 1316, s. 47; 1981, c. 63, s. 1; and 1981, 
c. 179, s. 14, provides: “This act shall become 


effective on July 1, 1981, and shall apply only to 
offenses committed on or after that date, unless 
specific language of the act _ indicates 
otherwise.” 


§ 162-47: Repealed by Session Laws 1977, c. 711, s. 33, effective July 1, 


1978. 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provides: “All statutes which refer to sec- 
tions repealed or amended by the act shall be 
deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 35, provides: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 
Statutes shall constitute a reenactment of the 
common law.” 

Session Laws 1977, c. 711, s. 36, contains a 


severability clause. 

Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provides: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons sen- 
tenced before July 1, 1978.” 


§ 162-49: Repealed by Session Laws 1977, c. 711, s. 33, effective July 1, 


1978. 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provides: “All statutes which refer to sec- 
tions repealed or amended by the act shall be 
deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 35, provides: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 
Statutes shall constitute a reenactment of the 
common law.” 

Session Laws 1977, c. 711, s. 36, contains a 
severability clause. 


Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provides: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons sen- 
tenced before July 1, 1978.” 


214 


§ 162A-1 


1981 CUMULATIVE SUPPLEMENT 


§ 162A-2 


Chapter 162A. 


Water and Sewer Systems. 


Article 1. 


Water and Sewer Authorities. 


Sec. 
162A-2. Definitions. 
162A-6. Powers of authority generally. 


Article 4. 
Metropolitan Water Districts. 
162A-32. Definitions; description of bound- 


aries. 
162A-35. Procedure for inclusion of additional 
political subdivision or 


unincorporated area; notice and 

hearing; elections; actions ques- 

tioning validity of elections. 
162A-36. Powers generally; fiscal year. 
162A-54. Rights-of-way and easements in 
streets and highways. 


Article 5. 
Metropolitan Sewerage Districts. 


162A-65. Definitions; description of bound- 
aries. 

162A-66. Procedure for creation; resolutions 
and petitions for creation; notice 
to and action by the Envi- 
ronmental Management Commis- 
sion; notice and public hearing; 





162A+1. Title. 


_ Legal Periodicals. — For a survey of 1977 
law on property, see 56 N.C.L. Rev. 1111 (1978). 


_ Stated in Moody v. Town of Carrboro, 301 
N.C. 318, 271 S.E.2d 265 (1980). 


Sec. 


resolutions creating districts; 
actions to set aside proceedings. 

162A-67. District board; composition, appoint- 
ment, terms, oaths and removal of 
members; organization; meetings; 
quorum; compensation and 
expenses of members. 

162A-68. Procedure for inclusion of additional 
political subdivision or 
unincorporated area; notice and 
hearing; elections; actions to set 
aside proceedings. 

162A-69. Powers generally; fiscal year. 

162A-74. Rights-of-way and easements in 
streets and highways. 

162A-81 to 162A-85. [Reserved.] 


Article 6. 
County Water and Sewer Districts. 


162A-86. Formation of district; hearing. 

162A-87. Creation of district; standards; limi- 
tation of actions. 

162A-88. District is a municipal corporation. 

162A-89. Governing body of district; powers. 

162A-89.1. Eminent domain power authorized. 

162A-90. Bonds and notes authorized. 

162A-91. Taxes authorized. 

162A-92. Special assessments authorized. 


ARTICLE 1. 


Water and Sewer Authorities. 


: CASE NOTES 


§ 162A-2. Definitions. 


As used in this Article the following words and terms shall have the follow- 
ing meanings, unless the context shall indicate another or different meaning 
or intent: 

(9) The term “sewage disposal system” shall mean and shall include any 
plant, system, facility, or property used or useful or having the present 
capacity for future use in connection with the collection, treatment, 
purification or disposal of sewage (including industrial wastes 
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resulting from any processes of industry, manufacture, trade or busi- 
ness or from the development of any natural resources), or any inte- 
gral part thereof, including but not limited to septic tank systems or 
other on-site collection or disposal facilities or systems, treatment 
lants, pumping stations, intercepting sewers, trunk sewers, pressure 
ines, mains and all necessary appurtenances and equipment, and all 
property, rights, easements and franchises relating thereto and 
deemed necessary or convenient by the authority for the operation 
thereof. 
(1979, c. 619, s. 8.) 


Effect of Amendments. — The 1979 amend- Only Part of Section Set Out. — As the rest 
ment inserted “septic tank systems or other of the section was not changed by the amend- 
on-site collection or disposal facilities or sys- ment, only the introductory paragraph and sub- : 
tems” near the middle of subdivision (9). division (9) are set out. 


§ 162A-6. Powers of authority generally. 


Each authority created hereunder shall be deemed to be a public 
instrumentality exercising public and essential governmental functions to pro- 
vide for the public health and welfare, and each such authority is, subject to. 
the provisions of G.S. 162A-7, hereby authorized and empowered: 

(14a) To make special assessments against benefited property within the: 
area served or to be served by the authority for the purpose of con- 
structing, reconstructing, extending, or otherwise improving water” 
systems or sanitary collection, treatment, and sewage disposal sys- 
tems, in the same manner that a county may make special as- 
sessments under authority of Chapter 153A, Article 9, except that the» 
language appearing in G.S. 153A-185 reading as follows: “A county 
may not assess property within a city pursuant to subdivision (1) or’ 
(2) of this section unless the governing board of the city has by resolu- 
tion approved the project,” shall not apply to assessments levied by’ 
Water and Sewer Authorities established pursuant to Chapter 162A, . 
Article 1, of the General Statutes. For the purposes of this paragraph, 
references in Chapter 153A, Article 9, to the “county,” the “board of! 
county commissioners,” “the board” or a specific county official or’ 
employee are deemed to refer, respectively, to the authority and to the’ 
official or employee of the Authority who performs most nearly the’ 
same duties performed by the specified county official or employee. | 

Assessment rolls after being confirmed shall be filed for registration. 
in the office of the Register of Deeds of the county in which the prop-- 
erty being assessed is located, and the term “county tax collector” 
wherever used in G.S. 153A-195 and 153A-196, shall mean the Exec-. 
utive Director or other administrative officer designated by the’ 
Authority to perform the functions described in said sections of the’ 
statute. 

(1979, c. 804.) 








Effect of Amendments. — The 1979 amend- __ of the section was not changed by the amend- 
ment added subdivision (14a). ment, only the introductory paragraph and sub- 
Only Part of Section Set Out.— Astherest division (14a) are set out. | 
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§ 162A-23 


CASE NOTES 


The power of eminent domain under sub- 
division (10) is subject to the provisions of 
§ 162A-7(a). Orange Water & Sewer Auth. v. 
Estate of Armstrong, 34 N.C. App. 162, 237 
S.E.2d 486, cert. denied, 293 N.C. 593, 239 
S.E.2d 265 (1977). 

A water and sewer authority’s right of emi- 
nent domain is not dormant before certification 
under § 162A-7. Because it has the power of 

eminent domain possessed by cities, it may 
| enter and survey prior to the institution of an 
eminent domain proceeding. Orange Water & 
Sewer Auth. v. Estate of Armstrong, 34 N.C. 
App. 162, 237 S.E.2d 486, cert. denied, 293 N.C. 
593, 239 S.E.2d 265 (1977). 
| The procedures for eminent domain 

governing cities and counties apply to water 
| and sewer authorities created pursuant to this 
| Article. Orange Water & Sewer Auth. v. Estate 
of Armstrong, 34 N.C. App. 162, 237 S.E.2d 486, 


cert. denied, 293 N.C. 593, 239 S.E.2d 265 
(1977). 

With additional requirement that a certif- 
icate of authorization be obtained before an 
action in eminent domain is commenced. 
Orange Water & Sewer Auth. v. Estate of 
Armstrong, 34 N.C. App. 162, 237 S.E.2d 486, 
cert. denied, 293 N.C. 593, 239 S.E.2d 265 
(1977). 

Authority to Enter Land Prior to Institu- 
tion of Eminent Domain Proceedings. — A 
water and sewer authority, having the power of 
eminent domain possessed by cities, may enter 
lands for the purpose of making surveys prior to 
the institution of eminent domain proceedings. 
Orange Water & Sewer Auth. v. Estate of 
Armstrong, 34 N.C. App. 162, 237 S.E.2d 486, 
cert. denied, 293 N.C. 593, 239 S.E.2d 265 
(1977). 


'§ 162A-7. Prerequisites to acquisition of water, etc., by emi- 


nent domain. 


CASE NOTES 


The procedures for eminent domain 
governing cities and counties apply to water 
and sewer authorities created pursuant to this 
Article. Orange Water & Sewer Auth. v. Estate 
of Armstrong, 34 N.C. App. 162, 237 S.E.2d 486, 
cert. denied, 293 N.C. 593, 239 S.E.2d 265 
(1977). 

With additional requirement that a certif- 
icate of authorization be obtained before an 

action in eminent domain is commenced. 
Orange Water & Sewer Auth. v. Estate of 
Armstrong, 34 N.C. App. 162, 237 S.E.2d 486, 
cert. denied, 293 N.C. 593, 239 S.E.2d 265 
(1977). 

A water and sewer authority’s right of 
eminent domain is not dormant before cer- 





Editor’s Note. — 
Session Laws 1977, c. 771, s. 4, changes the 
title of the Department of Natural and Eco- 








tification under this section. Because it has the 
power of eminent domain possessed by cities, it 
may enter and survey prior to the institution of 
an eminent domain proceeding. Orange Water 
& Sewer Auth. v. Estate of Armstrong, 34 N.C. 
App. 162, 237 S.E.2d 486, cert. denied, 293 N.C. 
593, 239 S.E.2d 265 (1977). 

A water and sewer authority, having the 
power of eminent domain possessed by cities, 
may enter lands for the purpose of making sur- 
veys prior to the institution of eminent domain 
proceedings. Orange Water & Sewer Auth. v. 
Estate of Armstrong, 34 N.C. App. 162, 237 
S.E.2d 486, cert. denied, 293 N.C. 593, 239 
S.E.2d 265 (1977). 


ARTICLE 2. 


Regional Water Supply Planning. 


§ 162A-23. State role and functions relating to local and 
regional water supply planning. 


nomic Resources to the Department of Natural 
Resources and Community Development. 
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§ 162A-24. Regional Water Supply Planning Revolving 
Fund established; conditions and procedures. 


Editor’s Note. — nomic Resources to the Department of Natural 
Session Laws 1977, c. 771, s. 4, changes the Resources and Community Development. 
title of the Department of Natural and Eco- 


§ 162A-25. Construction of Article. 


Editor’s Note. — nomic Resources to the Department of Natural 
Session Laws 1977, c. 771, s. 4, changes the Resources and Community Development. 
title of the Department of Natural and Eco- 


ARTICLE 3. 


Regional Sewage Disposal Planning. 


§ 162A-29. Regional Sewage Disposal Planning Revolving 
Fund established; conditions and procedures. 


Editor’s Note. — nomic Resources to the Department of Natural 
Session Laws 1977, c. 771, s. 4, changes the Resources and Community Development. 
title of the Department of Natural and Eco- 


ARTICLE 4. 


Metropolitan Water Districts. 


§ 162A-32. Definitions; description of boundaries. 


(a) As used in this Article the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 
meaning or intent: 

(1) “Board of commissioners” or “commissioners” shall mean the duly 
elected board of commissioners of the county in which a metropolitan 
water district shall be created under the provisions of this Article. 

(2) “City council” or “council” shall mean the duly elected city council of 
any municipality located within the State. . 

(3) “Cost” as applied to a water system or sewerage system shall mean the. 
cost of acquiring, constructing, reconstructing, improving, extend 
enlarging, repairing and equipping any such system, and shall 
include the cost of all labor and materials, machinery and equipment, 
lands, property, rights, easements and franchises, plans and specifica- 
tions, surveys and estimates of cost and of revenues, and planning, 
engineering, financial advice, and legal services, financing charges, 
interest prior to and during construction and, if deemed advisable by) 
a district board, for one year after the estimated date of completion of 
construction, and all other expenses necessary or incident | 
determining the feasibility or practicability of any such undertaking, 
administrative expense and such other expenses, including reason 
able provision for working capital and a reserve for debt service, 
may be necessary or incident to the financing herein authorized, ze | 
may also include any obligation or expense incurred by a district or 
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any political subdivision prior to the issuance of bonds under the 
provisions of this Article in connection with any such undertaking or 
any of the foregoing items of cost. 

(4) “District” shall mean a metropolitan water district created under the 
provisions of this Article. 

(5) “District board” shall mean the district board of the metropolitan 
water district created under the provisions of this Article. 

(6) “General obligation bonds” shall mean bonds of a metropolitan water 
district for the payment of which and the interest thereon all the 
taxable property within said district is subject to the levy of an ad 
valorem tax without limitation of rate or amount. 

(7) “Governing body” shall mean the board, board of trustees, commission, 
board of commissioners, council or other body, by whatever name it 
may be known, of a political subdivision including, but without limi- 
tation, other water or sewer districts or the trustees thereof within the 
State of North Carolina in which the general legislative powers 
thereof are vested. 

(8) “Person” shall mean any and all persons including individuals, firms, 
partnerships, associations, public or private institutions, munic- 
ipalities or political subdivisions, governmental agencies or private or 
public corporations organized and existing under the laws of the State 
or any other state or county. 

(9) “Political subdivision” shall mean any county, city, town, incorporated 
village, sanitary district, water district, sewer district, special purpose 
district or other political subdivision or public corporation of this State 
now or hereafter created or established. 

(10) “Revenue bonds” shall mean bonds the principal of and the interest 
on which are payable solely from revenues of a water system or sys- 
tems or a sewerage system or systems or both owned or operated by 
a se Lat water district created under the provisions of this 
Article. 

(11) “Revenues” shall mean all moneys received by a metropolitan water 
district from, in connection with, or as a result of its ownership or 
control or operation of a water system or systems or a sewerage system 
or systems, or both, including, without limitation and as deemed 
advisable by the district board, moneys received from the United 
States of America or any agency thereof, pursuant to an agreement 
with the district board pertaining to the water system or the sewerage 
system or both. 

(12) “Sewerage system” shall embrace sewage collection and disposal sys- 
tems of all types, including septic tank systems or other on-site collec- 
tion or disposal facilities or systems and any part or parts thereof, 
either within or without the limits of a district, all property, rights, 
easements and franchises relating thereto, and any and all buildings 
and other structures deemed necessary or useful by a district board in 
connection with the operation or maintenance thereof. 

(13) “Sewers” shall mean any mains, pipes and laterals, including 
pumping stations for the reception of sewage and carrying such 
sewage to an outfall or some part of a sewage disposal system, and all 
property, rights, easements, and franchises related thereto and 
deemed necessary or convenient by a district board for the operation 
and maintenance thereof. 

(14) “Water distribution system” shall include aqueducts, mains, laterals, 
papas stations, distributing reservoirs, standpipes, tanks, 

ydrants, services, meters, valves, and all necessary appurtenances, 
and all property, rights, easements, and franchises relate thereto and 
deemed necessary or convenient by a district board for the operation 
and maintenance thereof. 
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(15) “Water system” shall mean and include all plants, systems, facilities 
or properties used or useful or having the present capacity for future 
use in connection with the supply or distribution of water, and any 
integral part thereof, including but not limited to water supply sys- 
tems, water distribution systems, sources of water supply including 
lakes, reservoirs and wells, intakes, mains, laterals, aqueducts, 
umping stations, standpipes, filtration plants, purification plants, 
Lbilnanthe meters, valves, and all necessary appurtenances and equip- 
ment and all properties, rights, easements and franchises relating 
thereto and deemed necessary or convenient by a district board for the 
operation or maintenance thereof. 
“Water treatment or purification plant” shall mean any plant, sys- 
tem, facility, or property, used or useful or having the present capacity 
for future use in connection with the treatment of purification of 
water, or any integral part thereof; and all necessary appurtenances 
or equipment, and all property, rights, easements and franchises 
relating thereto and deemed necessary or convenient by a district 
board for the operation thereof. 
(1979, c. 619, :s. 9.) 


(16) 


Effect of Amendments. — The 1979 amend- 
ment substituted “sewage collection and 
disposal systems of all types, including septic 
tank systems or other on-site collection or 
disposal facilities or systems and” for “both 


the beginning of subdivision (12) of subsection 
(a). 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only subsection (a) is set out. 


sewage and sewage disposal systems and” near 


§ 162A-35. Procedure for inclusion of additional political 
subdivision or unincorporated area; notice and 
hearing; elections; actions questioning validity 
of elections. 


If, at any time subsequent to the creation of a district, there shall be filed 
with the district board a resolution of the governing body of a political subdi- 
vision, or a petition, signed by not less than fifteen per centum (15%) of the 
voters resident within an unincorporated area, requesting inclusion in the 
district of such political subdivision or unincorporated area, and if the district 
board shall favor the inclusion in the district of such political subdivision or 
unincorporated area, the district board shall notify the board of commissioners 
and the board of commissioners, through its chairman, shall thereupon request 
that a representative of the Commission for Health Services hold a joint public 
hearing with the board of commissioners concerning the inclusion of such 
political subdivision or unincorporated area in the district. The Secretary of 
Human Resources and the chairman of the board of commissioners shall name 
a time and place within the district at which the public hearing shall be held. 
The chairman of the board of commissioners shall give prior notice of such 
hearing by posting a notice at the courthouse door of the county and also by 
publication in a newspaper circulating in the district and in any such political 
subdivision or unincorporated area at least once a week for four successive 
weeks, the first publication to be at least 30 days prior to such hearing. In the 
event all matters pertaining to the inclusion of such political subdivision or 
unincorporated area cannot be included at such hearing, such hearing may be 
continued to a time and place within the district determined by the board of 
commissioners with the concurrence of the representative of the Commission 
for Health Services. 
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If, after such hearing, the Commission for Health Services and the board of 
commissioners shall determine that the preservation and promotion of the 
public health and welfare require that such political subdivision or 
unincorporated area be included in the district, the Commission for Health 
Services shall adopt a resolution to that effect, defining the boundaries of the 
district including such political subdivision or unincorporated area which has 
filed a resolution or petition as provided for in this section, and declaring such 
political subdivision or unincorporated area to be included in the district, 
subject to the approval, as to the inclusion of such political subdivision, of a 
majority of the qualified voters of such political subdivision, or as to the 
inclusion of such unincorporated area, of a majority of the qualified voters of 
such unincorporated area, voting at an election thereon to be called and held 
in such political subdivision or unincorporated area. When an election is 
required to be held within both a political subdivision and an unincorporated 
area, a separate election shall be called and held for the unincorporated area 
and a separate election shall be called and held for the political subdivision. 
Such separate elections, although independent one from the other, shall be 

called and held within each political subdivision and within the 
unincorporated area simultaneously on the same date. 

If, at or prior to such public hearing, there shall be filed with the district 
board a petition signed by not less than fifteen percent (15%) of the registered 
voters of the district requesting an election to be held on the question of 
including the political subdivision or unincorporated area in the district, the 
district board shall certify the petition and if found adequate, shall request the 
county board of elections to hold the election in the district. The election in the 
district may be held at the same time as the election in the political subdivision 
or unincorporated area seeking to become a part of the district. 

The county board of elections shall give notice of the elections as required in 
G.S. 163-33(8) and shall conduct the election in the unincorporated area and 
within the political subdivision unless there is a municipal board of elections 
which conducts the elections for the municipality. 

The cost of the election in the district shall be paid by the district board and 
the cost of the municipal election by the municipality. The county shall pay the 
cost of an election in the unincorporated area. The governing body of the 
political subdivision shall file an accurate description of its boundaries, and 
those persons signing the petition for an unincorporated area shall file an 
accurate description of its boundaries with the board of elections at the time 
the petition is filed with the district board. 

The elections shall be held and conducted in accordance with the applicable 
provisions of Articles 23 and 24 of Chapter 163 of the General Statutes. 

The ballot shall contain the words: 





: 


me POR AnGiusiON-in: Shere) i) TadAl ahhh als Metropolitan Water District of 
RR County that area known as........... ‘ 
“AGAINST inclusion in the............ Metropolitan Water District of 


RY naw invevay ti County that area known as.......... 

If a majority of the votes cast in a political subdivision or unincorporated 
areas proposed to be included are in favor of inclusion, and a majority of the 
votes cast in the district favor inclusion, then from and after the date of the 
certification of the results such area or areas shall be a part of the district and 
subject to the debts of the district. 

The results of the elections shall be certified to the district board. 

If no election is required to be held in the district, then a favorable vote for 
jinclusion in the political subdivision or unincorporated area shall be deemed 
|to include such area or political subdivision as a part of the district and they 
shall be subject to the ire of the district. 

No right of action or defense founded upon the invalidity of any such election 
|shall be asserted, or open to question in any court upon any grounds unless the 
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action or proceeding is commenced within 30 days after the results have been 
certified by the board of elections. (1971, c. 815, s. 5; 1973, c. 476, s. 128; 1981, 
Cu 85.) 


Effect of Amendments. — The 1981 amend-__ tenth paragraphs concerning the same subject 
ment substituted all the language following the matter. 
second paragraph, for the former third through 


§ 162A-36. Powers generally; fiscal year. 


(a) Each district shall be deemed to be a public body and body politic and 
corporate, exercising public and essential governmental functions, to provide 
for the preservation and promotion of the public health and welfare, and said 
district is hereby authorized and empowered: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business not in conflict with this or other law; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office or offices at such place or places in the district 
as it may designate; 

(4) To sue and be sued in its own name, plead and be impleaded; 

(5) To acquire, lease as lessor or lessee, construct, reconstruct, improve, — 
extend, enlarge, equip, repair, maintain and operate any water system 
or part thereof, and any sewerage system or part thereof, except 
interceptors, treatment plants and facilities constituting a system — 
operated by a metropolitan sewage district within or without the dis- © 
trict; provided, however, that no such water or sewerage system or 
part thereof, shall be located in any city, town or incorporated village 
except with the consent of the governing body thereof, and each such 
governing body is hereby authorized to grant such consent; 

(6) To issue general obligation bonds and revenue bonds of the district as 
hereinafter provided, to pay the costs of a water or sewerage system 
or systems; 

(7) To issue general obligation refunding bonds and revenue refunding 
bonds of the district as hereinafter provided; 

(8) To fix and revise from time to time and to collect rents, rates, fees and 
other charges for the use of the services and facilities furnished by any 
water or sewerage system; | 

(9) To cause taxes to be levied and collected upon all taxable property 
within the district sufficient to meet the obligations of the district, to 
pay the costs of maintaining, repairing and operating any water or 
sewerage system or systems, and to pay all obligations incurred by the 
district in the performance of its legal undertakings and functions; 

(10) To acquire in the name of the district, either within or without the - 
corporate limits of the district, by gift, purchase, lease or the exercise - 
of the right of eminent domain, which right shall be exercised in 
accordance with the provisions of Chapter 40A of the General Stat- 
utes, any improved or unimproved lands or rights in lands, and to- 
acquire by lease or purchase such personal property as it may deem 
necessary in connection with the acquisition, construction, 
reconstruction, improvement, extension, enlargement, repair, equip- 
ment, maintenance or operation of any water or sewerage system or 
systems, and to hold and dispose of real and personal property under 
its control; 

(11) To make and enter into all contracts, leases and agreements neces- 
sary or incidental to the performance of its duties and the execution 
of its powers under this Article, including a trust agreement or trust 
agreements securing any revenue bonds issued hereunder; 
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(12) To employ such consulting and other engineers, superintendents, 
managers, construction and financial experts, accountants, attorneys, 
employees and agents as may, in the judgment of the district board, 
be deemed necessary, and to fix their compensation; provided, how- 
ever, that the provisions of G.S. 159-20 shall be complied with to the 
extent that the same shall be applicable; 

(18) To receive and accept from the United States of Amercia or the State 
of North Carolina, or any agency or instrumentality thereof loans, 
grants, advances or contributions for or in aid of the planning, acqui- 
sition, construction, reconstruction, improvement, extension, 
enlargement, repair, equipment, maintenance or operation of any 
water or sewerage system or systems, to agree to such reasonable 
conditions or requirements as may be imposed, and to receive and 
accept contributions from any source of either money, property, labor 
or other things of value, to be held, used and applied only for the 
purposes of which such loans, grants, advances or contributions may 
be made; 

(14) To negotiate and pay close-out costs involved in the acquisition or 
lease of existing water supply or sewerage systems; 

(15) To determine the extent to which local water distribution system and 
local sewerage system improvements will be financed out of district 
revenues and to contract with other political subdivisions for con- 
struction of facilities to be jointly financed and whose title would be 
vested in the district; 

(16) To lease from any city or town or any other municipal corporation, or 
from any water or sewage district, any water or sewerage system or 
portions thereof upon such terms and conditions and for such con- 
siderations as may to the district board be deemed fair and reasonable; 

(17) The metropolitan water district is authorized and empowered, 
through its district board, officers, agents and employees, to cause any 
user of water who shall fail to pay promptly his water rent or use bill 
for any month to be cut off, and his right to further use of water from 
said district to be discontinued until payment of any water rent or use 
arrearages; 

(18) To do all acts and things necessary or convenient to carry out the 
powers granted by this Article. 

(b)(1) Each metropolitan water district shall publish an annual financial 
report and its books shall be open for public inspection. 

(2) Each district shall keep its accounts on the basis of a fiscal year 
commencing on the first day of July and ending on the thirtieth day 
of June of the following year. 

(3) District revenues shall be used solely for the operation, improvement 
or benefit of the district’s water and sewerage systems and the leasing 
of any portion thereof and to pay the principal and interest on bonds 
issued by the district. Said revenues shall not be used for the payment 
of interest or amortization of any utility bonds previously issued by 
any city, town or water or sewerage district. 

(4) A district may provide water to a city or county or portion thereof 
within the district for governmental purposes without charge or at 
reduced rates. (1971, c. 815, s. 6; 1981, c. 919, s. 31.) 


Effect of Amendments. — The 1981 amend- _ ter 40A” for “Chapter 40” in subdivision (10) of 
ment, effective Jan. 1, 1982, substituted ““Chap- subsection (a). 
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§ 162A-54. Rights-of-way and easements in streets and 
highways. 


A right-of-way or easement in, along, or across any State highway system 
road, or street, and along or across any city or town street within a district is 
hereby granted to a district in case such right-of-way is found by the district 
board to be necessary or convenient for carrying out any of the work of the 
district. Any work done in, along, or across any State highway system, road, 
street, or property shall be done in accordance with the rules and regulations 
and any reasonable requirements of the Department of Transportation, and 
any work done in, along, or across any municipal street or property shall be 
done in accordance with any reasonable requirements of the municipal 
governing body. (1971, c. 815, s. 24; 1973, c. 507, s. 5; 1977, c. 464, s. 34.) 


Effect of Amendments. — The 1977 amend- “Department of Transportation” for “Board of 
ment, effective July 1, 1977, substituted Transportation” in the second sentence. 


§ 162A-56. Advances by political subdivisions for prelimi- 
nary expenses of districts. 


Editor’s Note. — This section is erroneously 
numbered § 162A-45 in the Replacement Vol- 
ume. 


ARTICLE 5D. 


Metropolitan Sewerage Districts. 


§ 162A-65. Definitions; description of boundaries. 


(a) Definitions. — As used in this Article the following words and terms 
shall have the following meanings, unless the context shall indicate another or 
different meaning or intent: 


(1) The term “board of commissioners” shall mean the board of commis- 
sioners of the county in which a metropolitan sewerage district shall 
be created under the provisions of this Article. 


(2) The word “cost” as applied to a sewerage system shall mean the cost 
of acquiring, constructing, reconstructing, improving, extending, — 
enlarging, repairing and equipping any such system, and shall include 
the cost of all labor and materials, machinery and equipment, lands, 
property, rights, easements and franchises, plans and specifications, | 
surveys and estimates of cost and of revenues, and engineering and 
legal services, financing charges, interest prior to and during con- 
struction and, if deemed advisable by the district board, for one year 
after the estimated date of completion of construction, and all other 
expenses necessary or incident to determining the feasibility or 
practicability of any such undertaking, administrative expense and 
such other expenses, including reasonable provision for working cap- 
ital and a reserve for interest, as may be necessary or incident to the 
financing herein authorized, and may also include any obligation or 
expense incurred by the district or by any political subdivision prior 
to the issuance of bonds under the provisions of this Article in con- 
nection with any such undertaking or any of the foregoing items of © 
cost. 
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(3) The word “district” shall mean a metropolitan sewerage district cre- 
ated under the provisions of this Article. 

(4) The term “district board” shall mean a sewerage district board estab- 
lished under the provisions of this Article as the governing body of a 
district or, if such sewerage district board shall be abolished, any 
board, body, or commission succeeding to the principal functions 
thereof or upon which the powers given by this Article to the sewerage 
district board shall be given by law. 

(5) The term “general obligation bonds” shall mean bonds of a district for 
the payment of which and the interest thereon all the taxable property 
within such district is subject to the levy of an ad valorem tax without 
limitation of rate or amount. 

(6) The term “governing body” shall mean the board, commission, council 
or other body, by whatever name it may be known, of a political 
subdivision in which the general legislative powers thereof are vested, 
including, but without limitation, as to any political subdivision other 
than the county, the board of commissioners for the county when the 
general legislative powers of such political subdivision are exercised 
by such board. 

(7) The word “person” shall mean any and all persons including individ- 
uals, firms, partnerships, associations, public or private institutions, 
municipalities, or political subdivisions, governmental agencies, or 
private or public corporations organized and existing under the laws 
of this State or any other state or county. 

(8) The term “political subdivision” shall mean any county, city, town, 
incorporated village, sanitary district, water district, sewer district, 
special purpose district or other political subdivision or public corpora- 
tion of this State now or hereafter created or established. 

(9) The term “revenue bonds” shall mean bonds the principal of and the 
interest on which are payable solely from revenues of a sewerage 
system or systems. 

(9a) The word “revenues” shall mean all moneys received by a district 
from, in connection with or as a result of its ownership or operation of 
a sewerage system, including, without limitation and if deemed 
advisable by the district board, moneys received from the United 
States of America, or any agency thereof, pursuant to an agreement 
with the district board pertaining to the sewerage system. 

(10) The word “sewage” shall mean the water-carried wastes created in 
and carried or to be carried away from residences, hotels, schools, 
hospitals, industrial establishments, commercial establishments or 
any other private or public buildings, together with such surface or 
ground water or household and industrial wastes as may be present. 

(11) The term “sewage disposal system” shall mean any plant, system, 
facility or property, either within or without the limits of the district, 
used or useful or having the present capacity for future use in con- 
nection with the collection, treatment, purification or disposal of 
sewage, or any integral part thereof,,including but not limited to 
septic tank systems or other on-site collection or disposal facilities or 
systems, treatment plants, pumping stations, intercepting sewers, 
trunk sewers, pressure lines, mains and all necessary appurtenances 
and equipment, and all property, rights, easements and franchises 
relating thereto and deemed necessary or convenient by the district 
board for the operation thereof. 

(12) The term “sewerage system” shall embrace both sewers and sewage 
disposal systems and any part or parts thereof, either within or 
without the limits of the district, all property, rights, easements and 
franchises relating thereto, and any and all buildings and other struc- 
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tures necessary or useful in connection with the ownership, operation 
or maintenance thereof. 

(13) The word “sewers” shall mean any mains, pipes and laterals, includ- 
ing pumping stations, either within or without the limits of the dis- 
trict, for the reception of sewage and carrying such sewage to an 
outfall or some part of a sewage disposal system. 

(1979, c. 619, s. 10.) 


Effect of Amendments. — The 1979 amend- Only Part of Section Set Out. — As the rest 
ment inserted “septic tank systems or other of the section was not changed by the amend- 
on-site collection or disposal facilities or sys- ment, only subsection (a) is set out. 
tems” near the middle of subdivision (11) of sub- 
section (a). 


§ 162A-66. Procedure for creation; resolutions and peti- 
tions for creation; notice to and action by the 
Environmental Management Commission; 
notice and public hearing; resolutions creating 
districts; actions to set aside proceedings. 


Any two or more political subdivisions in one or more counties, or any 
political subdivision or subdivisions and any unincorporated area or areas 
located within one or more counties, which political subdivisions or areas need 
not be contiguous, may petition for the creation of a metropolitan sewerage 
district under the provisions of this Article by filing with the board or boards 
of REE oe ee of the county or counties within which the proposed district 
will lie: 

(1) A resolution of the governing body of each such political subdivision 
stating the necessity for the creation of a metropolitan sewerage dis- 
trict under the provisions of this Article in order to preserve and 
promote the public health and welfare within the area of the proposed 
district, and requesting the creation of a metropolitan sewerage dis- 
trict having the boundaries set forth in said resolution, and 

(2) If any unincorporated area is to be included in such district, a petition, 
signed by not less than fifty-one per centum (51%) of the qualified 
voters resident within such area, defining the boundaries of such area, 
stating the necessity for the creation of a metropolitan sewerage dis- 
trict under the provisions of this Article in order to preserve and 
promote the public health and welfare within the proposed district, 
and requesting the creation of a metropolitan sewerage district having 
the boundaries set forth in such petition for such district. 

Upon the receipt of such resolutions and petitions requesting the creation of 
a metropolitan sewerage district, the board or boards of commissioners, 
through the chairman thereof, shall notify the North Carolina Environmental 
Management Commission of the receipt of such resolutions and petitions, and 
shall request that a representative of the Environmental Management Com- 
mission hold a joint public hearing with the board or boards of commissioners 
concerning the creation of the proposed metropolitan sewerage district. The 
chairman of the Environmental Management Cominianbe and the chairman 
or chairmen of the board or boards of commissioners shall name a time and 
place within the proposed district at which the public hearing shall be held; 
provided, however, that where a proposed district lies within more than one 
county, the public hearing shall be held in the county within which the greater 
portion of the proposed district lies. The chairman or chairmen of the board or 
boards of commissioners shall give prior notice of such hearing by posting a 
notice at least 30 days prior to the hearing at the courthouse of the county or 
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counties within which the district will lie and also by publication at least once 
a week for four successive weeks in a newspaper having general circulation in 
the proposed district, the first publication to be at least 30 days prior to such 
hearing. In the event all matters pertaining to the creation of such 
metropolitan sewerage district cannot be concluded at such hearing, such 
hearing may be continued to a time and place within the proposed district 
determined by the board or boards of commissioners with the concurrence of 
the representative of the Environmental Management Commission. 

If, after such hearing, the Environmental Management Commission and the 
board or boards of commissioners shall deem it advisable to comply with the 
request of such resolutions and petitions, and determine that the creation of a 
metropolitan sewerage district would preserve and promote the public health 
and welfare in the area or areas described in such resolutions and petitions, the 
Environmental Management Commission shall adopt a resolution to that 
effect, defining the boundaries of such district and declaring the territory 
within such boundaries to be a metropolitan sewerage district under the name 
evid styleahl oye AS. Metropolitan Sewerage District of ............ 
_... [County] [Counties]”; provided, that the Environmental Management 
Commission may make minor deviations in the boundaries from those _pre- 
scribed in the resolutions and petitions upon determination by the Envi- 
ronmental Management Commission that such deviations are advisable in the 
interest of the public health, and provided no such district shall include any 
po subdivision which has not petitioned for inclusion as provided in this 

rticle. 

The Environmental Management Commission shall cause copies of the res- 
olution creating the metropolitan sewerage district to be sent to the board or 
boards of commissioners and to the governing body of each political subdivision 
included in the district. The board or boards of commissioners shall cause a 
copy of such resolution of the Environmental Management Commission to be 
published in a newspaper circulating within the district once in each of two 
successive weeks, and a notice substantially in the following form shall be 
published with such resolution: 

The foregoing resolution was passed by the North Carolina Environmental 
Management Commission on the...... day ofl Soh ,19...., and was first 
published on the...... day Of SS. p92: 

Any action or proceeding questioning the validity of said resolution or the 
creation of the metropolitan sewerage district therein described must be com- 
menced within 30 days after the first publication of said resolution. 

Clerk, Board of Commissioners for 
aE Oe ee County. 

Any action or proceeding in any court to set aside a resolution creating a 
metropolitan sewerage district, or to obtain any other relief upon the ground 
that such resolution or any proceeding or action taken with respect to the 
creation of such district is invalid, must be commenced within 30 days after the 
first publication of the resolution and said notice. After the expiration of such 
period of limitation, no right of action or defense founded upon the invalidity 
of the resolution or the creation of the metropolitan sewerage district therein 
described shall be asserted, nor shall the validity of the resolution or of the 
creation of such metropolitan sewerage district be open to question in any court 
upon any ground whatever, except in an action or proceeding commenced 
within such period. (1961, c. 795, s. 3; 1973, c. 512, s. 1; ¢. 822, s. 4; c. 1262, s. 
23; 1977, c. 764, s. 1.) 


Effect of Amendments. — The 1977 amend- 
ment substituted “qualified voters” for 
“freeholders” in subdivision (2). 
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§ 162A-67. District board; composition, appointment, 
terms, oaths and removal of members; organiza- 
tion; meetings; quorum; compensation and 
expenses of members. 


(d) District Board Procedures. — Each member of the district board, before 
entering upon his duties, shall take and subscribe an oath or affirmation to 
support the Constitution and laws of the United States and of this State and 
to discharge faithfully the duties of his office; and a record of each such oath 
shall be filed with the clerk or clerks of the board or boards of commissioners. 

The district board shall elect one of its members as chairman and another as 
vice-chairman and shall appoint a secretary and a treasurer who may, but need 
not, be members of the district board. The officers [offices] of secretary and 
treasurer may be combined. The terms of office of the chairman, vice-chairman, 
secretary and treasurer shall be as provided in the bylaws of the district board. 

The district board shall meet regularly at such places and dates as are 
determined by the board. Special meetings may be called by the chairman on 
his own initiative and shall be called by him upon request of two or more 
members of the board. All members shall be notified in writing at least 24 
hours in advance of such meeting. A majority of the members of the district 
board shall constitute a quorum, and the affirmative vote of a majority of the 
members of the district board present at any meeting thereof shall be necessary 
for any action taken by the district board. No vacancy in the membership of the 
district board shall impair the right of a quorum to exercise all the rights and 
perform all the duties of the district board. Each member, including the 
chairman, shall be entitled to vote on any question. The members of the district 
board may receive compensation in an amount to be determined by the board, 
but not to exceed twenty-five dollars ($25.00) for each meeting attended. In 
addition, the board may increase its compensation above twenty-five dollars 
($25.00) per meeting, if the increase is approved by the governing board of each 
political subdivision that appoints members to the board. The members of the 
district board may also be reimbursed the amount of actual expenses incurred 
by them in the performance of their duties. (1961, c. 795, s. 4; 1963, c. 471; 1973, 
Cy le8. 20.0 G2n, 5°47. 1202, S05. 1919. Cad ba 
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Effect of Amendments. — The 1979 amend- 
ment, effective July 1, 1979, substituted 
“twenty-five dollars ($25.00)” for “ten dollars 
($10.00)” near the end of the seventh sentence 
of the third paragraph of subsection (d) and 


added the eighth and ninth sentences of that 
paragraph. 

Only Part of Section Set Out. — As only 
subsection (d) was changed by the amendment, 
the rest of the section is not set out. 


§ 162A-68. Procedure for inclusion of additional political 
subdivision or unincorporated area; notice and 
hearing; elections; actions to set aside pro- 
ceedings. 


If, at any time subsequent to the creation of a district, there shall be filed 
with the district board a resolution of the governing body of a political subdi- 
vision, or a petition, signed by not less than fifty-one per centum (51%) of the 
qualified voters resident within an unincorporated area, requesting inclusion 
in the district of such political subdivision or unincorporated area, and if the 
district board shall favor the inclusion in the district of such political subdi- 
vision or unincorporated area, the district board shall notify the board or 
boards of commissioners of the county or counties within which the district lies 
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and shall file with the board or boards of commissioners and with the Envi- 
ronmental Management Commission a report setting forth the plans of the 
district for extending sewerage service to the political subdivision or 
unincorporated area. The report shall include: 

(1) A map or maps of the district and adjacent territory showing the 
present and proposed boundaries of the district; the existing major 
sewer interceptors and outfalls; and the proposed extension of such 
interceptors and outfalls. 

(2) A statement setting forth the plans of the district for extending 
Penh Ag services to the territory proposed to be included, which plans 
shall: 

a. Provide for extending sewerage service to the territory included on 
substantially the same basis and in the same manner as such 
services are provided within the rest of the district prior to 
inclusion of the new territory. 

b. Set forth a proposed time schedule for extending sewerage service 
to the territory proposed to be included. 

c. Set forth the estimated cost of extending sewerage service to the 
territory proposed to be included; the method by which the district 
proposes to finance the extension; the outstanding existing 
indebtedness of the district, if any; and the valuation of assessable 
property within the district and within the territory proposed to 
be included. 

d. Contain a declaration of intent of the district board to conform with 
the plans set forth in the report in extending sewerage services to 
the territory proposed to be included; and a certification by the 
chairman of the district board to the effect that the matters and 
things set forth in the report are true to his knowledge or belief. 

The board or boards of commissioners, through the chairmen thereof, shall 
thereupon request that a representative of the Environmental Management 
Commission hold a joint public meeting with the board or boards of commis- 
sioners concerning the inclusion of such political subdivision or unincorporated 
area in the district. The chairman of the Environmental Management Commis- 
sion and the chairman or chairmen of the board or boards of commissioners 
shall name a time and place within the district at which the public hearing 
shall be held. The chairman or chairmen of the board or boards of commis- 
sioners shall give prior notice of such hearing by posting a notice at the court- 
house door of the county or counties at least 30 days prior to the hearing and 
also by publication at least once a week for four successive weeks in a 
newspaper having general circulation in the district and in any such political 
subdivision or unincorporated area, the first publication to be at least 30 days 
prior to such hearing. In the event all matters pertaining to the inclusion of 
such political subdivision or unincorporated area cannot be included at such 
hearing, such hearing may be continued to a time and place within the district 
determined by the board or boards of commissioners with the concurrence of 
the representative of the Environmental Management Commission. 

If, after such hearing, the Environmental Management Commission and the 
board or boards of commissioners shall determine that the inclusion of such 
political subdivision or unincorporated area in the district will preserve and 
promote the public health and welfare, the Environmental Management Com- 
mission shall adopt a resolution to that effect, defining the boundaries of the 
district, including such political subdivision or unincorporated area which has 
filed a resolution or petition as provided for in this section, and declaring such 
political subdivision or unincorporated area to be included in the district. 

If, at or prior to such public hearing, there shall be filed with the district 
board a petition, signed by not less than ten per centum (10%) of the qualified 
voters residing in the district, requesting an election to be held therein on the 
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question of including any such political subdivision or unincorporated area, the 
district board shall certify a copy of such petition to the board or boards of 
commissioners, and the board or boards of commissioners shall request the 
county board or boards of elections to submit such question to the qualified 
voters within the district in accordance with the applicable provisions of Chap- 
ter 163 of the General Statutes; provided, that the election shall not be nell 
unless the Environmental Management Commission has adopted a resolution 
approving the inclusion of the political subdivision or unincorporated area in 
the district. 

Notice of such election, which shall contain a statement of the boundaries of 
the territory proposed to be included in the district and the boundaries of the 
district after inclusion, shall be given by publication once a week for three 
successive weeks in a newspaper or newspapers having general circulation 
Miter the district, the first publication to be at least 30 days prior to the 
election. 

Notice of the resolution of the Environmental Management Commission, or 
in the event that an election pursuant to this section is held, notice of the 
results of the election, approving the inclusion of the political subdivision or 
pr ead OS area within the district shall be published as provided in G.S. 
162A-66. 

Any action or proceeding in any court to set aside a resolution of the Envi- 
ronmental Management Commission or an election approving the inclusion of 
a political subdivision or unincorporated area within a district or to obtain any 
other relief upon the ground that such resolution or election or any proceeding 
or action taken with respect to the inclusion of the political subdivision or 
unincorporated area within the district is invalid, must be commenced within 
30 days after the first publication of the notice. After the expiration of such 
period of limitation, no right of action or defense founded upon the invalidity 
of the resolution or the election or the inclusion of the political subdivision or 
unincorporated area in the district shall be asserted, nor shall the validity of 
the resolution or the election or the inclusion of the political subdivision or 
unincorporated area be open to question in any court upon any ground 
whatever, except in an action or proceeding commenced within such period. 

Any political subdivision or unincorporated area included within an existing 
district by resolution of the Environmental Management Commission or by 
such resolution and election shall be subject to all debts of the district. 

The annexation by a city or town within a metropolitan sewerage district of 
an area lying outside such district shall not be construed as the inclusion 
within the district of an additional political subdivision or unincorporated area 
within the meaning of the provisions of this section; but any such areas so 
ig shall become a part of the district and shall be subject to all debts 
thereot!. 

Immediately following the inclusion of any additional political subdivision 
or unincorporated area within an existing district, members representing such 
additional political subdivision or unincorporated area shall ba appointed to 
the district board in the manner provided in G.S. 162A-67. The terms of office 
of the members first appointed to represent such additional subdivision or area 
may be varied for a period not to exceed six months from the terms provided 
for in G.S. 162A-67, so that the appointment of successors to such members 
may more nearly coincide with the appointment of successors to members of the 
existing board; and all successor members shall be appointed for the terms 
provided for in G.S. 162A-67. (1961, c. 795, s. 5; 1973, c. 512, s. 3; c. 822, s. 4; 
C1262) 8°239°1977, 2764" 52.) 


Effect of Amendments. — The 1977 amend-__ tence of the first paragraph and near the 
ment substituted “qualified voters” for beginning of the fourth paragraph. 
“freeholders” near the middle of the first sen- 


230 


§ 162A-69 1981 CUMULATIVE SUPPLEMENT § 162A-69 


§ 162A-69. Powers generally; fiscal year. 


Each district shall be deemed to be a public body and body politic and 
corporate exercising public and essential governmental functions to provide for 
the preservation and promotion of the public health and welfare, and each 
district is hereby authorized and empowered: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business not in conflict with this or other law; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office at such place or places in the district as it may 
designate; 

(4) To sue and be sued in its own name, plead and be impleaded; 

(5) To acquire, lease as lessor or lessee, construct, reconstruct, improve, 
extend, enlarge, equip, repair, maintain and operate any sewerage 
system or part thereof within or without the district; provided, how- 
ever, that no such sewerage system or part thereof shall be located in 
any city, town or incorporated village outside the district except with 
the consent of the governing body thereof, and each such governing 
body is hereby authorized to grant such consent; 

(6) To issue general obligation bonds and revenue bonds of the district as 
hereinafter provided to pay the cost of a sewerage system or systems; 

(7) To issue general obligation refunding bonds and revenue refunding 
bonds of the district as hereinafter provided; 

(8) To fix and revise from time to time and to collect rents, rates, fees and 
other charges for the use of or for the services and facilities furnished 
by any sewerage system; 

(9) To cause taxes to be levied and collected upon all taxable property 
within the district sufficient to meet the obligations of the district, to 
pay the cost of maintaining, repairing and operating any sewerage 
system or systems, and to pay all obligations incurred by the district 
in the performance of its lawful undertakings and functions; 

(10) To acquire in the name of the district, either within or without the 
corporate limits of the district, by gift, purchase or the exercise of the 
right of eminent domain, which right shall be exercised in accordance 
with the provisions of Chapter 40A of the General Statutes of North 
Carolina, any improved or unimproved lands or rights in land, and to 
acquire such personal property, as it may deem necessary in con- 
nection with the acquisition, construction, reconstruction, improve- 
ment, extension, enlargement, repair, equipment, maintenance or 
operation of any sewerage system, and to hold and dispose of all real 
and personal property under its control; 

(11) To make and enter into all contracts and agreements necessary or 
incidental to the performance of its duties and the execution of its 
powers under this Article, including a trust agreement or trust 
agreements securing any revenue bonds issued hereunder; 

(12) To employ such consulting and other engineers, superintendents, 
managers, construction and financial experts, accountants, attorneys, 
employees and agents as may, in the judgment of the district board be 
deemed necessary, and to fix their compensation; provided, however, 
that the provisions of G.S. 159-20 shall be complied with to the extent 
that the same shall be applicable; 

(13) To receive and accept from the United States of America or the State 
of North Carolina or any agency or instrumentality thereof loans, 
grants, advances or contributions for or in aid of the planning, acqui- 
sition, construction, reconstruction, improvement, extension, 
enlargement, repair, equipment, maintenance or operation of any 
sewerage system or systems, to agree to such reasonable conditions or 
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requirements as may be imposed, and to receive and accept 

contributions from any source of either money, property, labor or other 

things of value, to be held, used and applied only for the purposes for 

which such loans, grants, advances or contributions may be made; and 

(14) To do all acts and things necessary or convenient to carry out the 

powers granted by this Article. 

Each district shall keep its accounts on the basis of a fiscal year commencing 

on the first day of July and ending on the thirtieth day of June of the following 
year. (1961, c. 795, s. 6; 1973, c. 822, s. 4; 1981, c. 919, s. 32.) 


Effect of Amendments. — The 1981 amend-__ ter 40A” for “Chapter 40” in subdivision (10). 
ment, effective Jan. 1, 1982, substituted “Chap- 


§ 162A-74. Rights-of-way and easements in streets and 
highways. 


A right-of-way or easement in, along, or across any State highway system, 
road, or street, and along or across any city or town street within a district is 
hereby granted to a district in case such right-of-way is found by the district 
board to be necessary or convenient for carrying out any of the work of the 
district. Any work done in, along, or across any State highway system, road, 
street, or property shall be done in accordance with the rules and regulations 
and any reasonable requirements of the Department of Transportation, and 
any work done in, along, or across any municipal street or property shall be 
done in accordance with any reasonable requirements of the municipal 
oor Simms body. (1961, c. 795, s. 24; 1973, c. 507, s. 5; c. 822, s. 4; 1977, c. 464, 
s. 34. 


Effect of Amendments. — The 1977 amend- “Department of Transportation” for “Board of 
ment, effective July 1, 1977, substituted Transportation” in the second sentence. 


§§ 162A-81 to 162A-85: Reserved for future codification purposes. 


ARTICLE 6. 


County Water and Sewer Districts. 


§ 162A-86. Formation of district; hearing. 


(a) The board of commissioners of any county may create a county water and 
sewer district. 

(b) Before creating such a district, the board of commissioners shall hold a 
public hearing. Notice of the hearing shall state the date, hour, and place of the 
hearing and its subject and shall set forth a description of the territory to be 
included within the proposed district. The notice shall be published once a 
week for three weeks in a newspaper that circulates in the proposed district 
and in addition shall be posted in at least three public places in the district. The 
notice shall be posted and published the first time not less than 20 days before 
the hearing. 

(c) At the public hearing, the commissioners shall hear all interested 
persons and may adjourn the hearing from time to time. (1977, c. 466, s. 1; 
1979, c. 624; ss. 2, 3.) 
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Effect of Amendments. — The 1979 amend- 
ment rewrote subsection (a), and added “and 
shall set forth a description of the territory to be 
included within the proposed district” at the 
end of the second sentence of subsection (b). 

Session Laws 1979, c. 624, ss. 6, 7, provide: 

“Sec, 6. Nothing in this act is intended to 
affect in any way any public or private rights or 
interests (i) now vested or accrued, in whole or 
in part, the validity of which might be 
sustained or preserved by reference to any pro- 
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visions of law amended by this act or (ii) derived 
from or which might be sustained or preserved 
in reliance upon action heretofore taken, 
including the adoption of orders, ordinances, or 
resolutions, pursuant to or within the scope of 
any provision of law amended by this act. 

“Sec, 7. Nothing in this act shall be construed 
to impair the obligation of any bond, note or 
coupon outstanding on the effective date of this 
act [May 23, 1979].” 


§ 162A-87. Creation of district; standards; limitation of 


actions. 


(a) Following the public hearing, the board of commissioners may, by resolu- 


tion, create a county water and sewer 


district if the board finds that: 


(1) There is a demonstrable need for providing in the district water ser- 
vices, or sewer services, or both; 

(2) The residents of all the territory to be included in the district will 
benefit from the district’s creation; and 

(3) It is economically feasible to provide the proposed service or services 

in the district without unreasonable or burdensome annual tax levies. 

Territory lying within the corporate limits of a city or town may not be 

included in the district unless the governing body of the city or town agrees by 

resolution to such inclusion. Otherwise, the board of commissioners may define 


as the district all or any portion of the territory described in the notice of the 


public hearing. 


(b) Upon adoption of a resolution creating a county water and sewer district, 
the board of commissioners shall cause the resolution to be published once in 
each of two successive weeks in the newspaper in which the notices of the 
hearing were published. In addition, the commissioners shall cause to be 
published with the resolution a notice in substantially the following form: 

“The foregoing resolution was adopted by the.......... County Board of 


Commissioners o0n.......--+--++5 


Any action or proceeding questioning the validity of this resolution or the 


rreation of they snk: W 


or the inclusion in the district of any of the territory described in the resolution 
must be commenced within 30 days after the first publication of the resolution. 
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Any action or proceeding in any court to set aside a resolution creating a 
county water and sewer district, or questioning the validity of such a resolu- 
tion, the creation of such a district, or the inclusion in such a district of any of 
the territory described in the resolution creating the district must be com- 
menced within 30 days after the first publication of the resolution and notice. 


After the expiration of this period of 


founded upon the invalidity of the reso 


limitation, no right of action or defense 
lution, the creation of the district, or the 


inclusion of any territory in the district may be asserted, nor may the validity 
of the resolution, the creation of the district, or the inclusion of the territory 
be open to question in any court upon any ground whatever, except in an action 
or proceeding commenced within that period. (1977, c. 466, s. 1; 1979, c. 624, 


s. 4.) 


Effect of Amendments. — The 1979 amend- 
ment substituted “notice of the public hearing” 
for “petition presented to it” at the end of the 


second sentence of the last paragraph of subsec- 
tion (a). 
Session Laws 1979, c. 624, ss. 6, 7, provide: 
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“Sec. 6. Nothing in this act is intended to 
affect in any way any public or private rights or 
interests (i) now vested or accrued, in whole or 
in part, the validity of which might be 
sustained or preserved by reference to any pro- 
visions of law amended by this act or (ii) derived 
from or which might be sustained or preserved 


GENERAL STATUTES OF NORTH CAROLINA 
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including the adoption of orders, ordinances, or 
resolutions, pursuant to or within the scope of 
any provision of law amended by this act. 

“Sec. 7. Nothing in this act shall be construed 
to impair the obligation of any bond, note or 
coupon outstanding on the effective date of this 
act [May 23, 1979].” 


in reliance upon action heretofore taken, 


§ 162A-88. District is a municipal corporation. 


The inhabitants of a county water and sewer district created pursuant to this 
Article are a body corporate and politic by the name specified by the board of 
commissioners. Under that name they are vested with all the property and 
rights of property belonging to the corporation; have perpetual succession; may 
sue and be sued; may contract and be contracted with; may acquire and hold 
any property, real and personal, devised, bequeathed, sold, or in any manner 
conveyed, dedicated to, or otherwise acquired by them, and from time to time 
may hold, invest, sell, or dispose of the same; may have a common seal and 
alter and renew it at will; may establish, revise and collect rates, fees or other 
charges and penalties for the use of or the services furnished or to be furnished 
by any sanitary sewer system, water system or sanitary sewer and water 
system of the district; and may exercise those powers conferred on them by this 


Article. (1977, c. 466, s. 1; 1979, c. 624, s. 5.) 


Effect of Amendments. — The 1979 amend- 
ment inserted “may establish, revise and collect 
rates, fees or other charges and penalties for the 
use of or the services furnished or to be 
furnished by any sanitary sewer system, water 
system or sanitary sewer and water system of 
the district” near the end of the second sen- 
tence. 

Session Laws 1979, c. 624, ss. 6, 7, provide: 

“Sec. 6. Nothing in this act is intended to 
affect in any way any public or private rights or 
interests (i) now vested or accrued, in whole or 


in part, the validity of which might be 
sustained or preserved by reference to any pro- 
visions of law amended by this act or (ii) derived 
from or which might be sustained or preserved 
in reliance upon action heretofore taken, 
including the adoption of orders, ordinances, or 
resolutions, pursuant to or within the scope of 
any provision of law amended by this act. 

“Sec. 7. Nothing in this act shall be construed 
to impair the obligation of any bond, note or 
coupon outstanding on the effective date of this 
act [May 23, 1979].” 


§ 162A-89. Governing body of district; powers. 


The board of commissioners of the county in which a county water and sewer 
district is created is the governing body of the district. (1977, c. 466, s. 1.) 


§ 162A-89.1. Eminent domain power authorized. 


A county water and sewer district shall have the power of eminent domain, 
to be exercised in accordance with Article 9 of Chapter 136, over the acquisition 
of any improved or unimproved lands or rights in land. (1977, c. 466, s. 1.) 


§ 162A-90. Bonds and notes authorized. 


A county water and sewer district may from time to time issue general 
obligation and revenue bonds and bond anticipation notes pursuant to the 
Local Government Finance Act, for the purposes of providing sanitary sewer 


systems or water systems or both. 


A county water and sewer district may from time to time issue tax and 
revenue anticipation notes pursuant to Chapter 159, Article 9, Part 2. (1977, 


c. 466, s. 1.) 
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§ 162A-91. Taxes authorized. 


The governing body of a county water and sewer district may levy property 
taxes within the district in order to finance the operation and maintenance of 
the district’s water system or sewer system or both and in order to finance debt 
service on any general obligation bonds or notes issued by the district. No voter 
approval is necessary in order for such taxes to be levied. (1977, c. 466, s. 1.) 


§ 162A-92. Special assessments authorized. 


A county water and sewer district may make special assessments against 
benefited property within the district for all or part of the costs of: 

(1) Constructing, reconstructing, extending, or otherwise building or 
improving water systems; 

(2) Constructing, reconstructing, extending, or otherwise building or 
improving sewage disposal systems. 

A district shall exercise the authority granted by this section according to the 
provisions of Chapter 153A, Article 9. For the purposes of this section refer- 
ences in that Article to the “county” and the “board of commissioners” are 
deemed to refer, respectively, to the “district” and the “governing body of the 
district.” (1977, c. 466, s. 1.) 
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Chapter 163. 


Elections and Election Laws. 


SUBCHAPTER I. TIME OF PRIMARIES 
AND ELECTIONS. 


Article 1. 
Time of Primaries and Elections. 


Sec. 

163-1. (Effective until certification of 
approval of constitutional 
amendments) Time of regular 
elections and primaries. 

(Effective upon certification of 
approval of constitutional 
amendments) Time of regular 
elections and primaries. 


Article 2. 
Time of Elections to Fill Vacancies. 


163-8. (Effective upon certification of 
approval of constitutional 
amendments) Filling vacancies 
in State executive offices. 

(Effective until certification of 
approval of constitutional 
amendments) Filling vacancies 
in State and district judicial 
offices. 

(Effective upon certification of 
approval of constitutional 
amendments) Filling vacancies 
in State and district judicial 
offices. 

(Effective until certification of 
approval of constitutional 
amendments) Filling vacancy in 
office of district attorney. 

(Effective upon certification of 
approval of constitutional 
amendments) Filling vacancy in 
office of the district attorney. 

(Effective upon certification of 
approval of constitutional 
amendments) Filling vacancies 
in the General Assembly. 

(Effective upon certification of 
approval of constitutional 
amendments) Filling vacancy in 
United States Senate. 


SUBCHAPTER II. ELECTION OFFICERS. 
Article 3. 
State Board of Elections. 
163-22. Powers and duties of State Board of 


163-1. 


163-9. 


163-9. 


163-10. 


163-10. 


163-11. 


163-12. 


Elections. 

163-22.2. Power of State Board to promulgate 
temporary rules and_ regu- 
lations. 


Article 4. 


County Boards of Elections. 
Sec. 


163-30. County boards of elections; appoint- 
ments; terms of office; 
qualifications; vacancies; oath 
of office; instructional meetings. 

Meetings of county boards of elec- 
tions; quorum; minutes. 

163-32. Compensation of members of county 

boards of elections. 

163-33.1. Power of chairman to administer 

oaths. 

163-33.2. Chairman and county board to exam- 

ine voting machines. 

163-35. Supervisor of elections to county 

board of elections; appointment; 
compensation; duties; dismissal. 


163-31. 


Article 5. 
Precinct Election Officials. 


163-41. Precinct registrars and judges of elec- 
tion; special registration com- 
missioners; appointment; terms 
of office; qualifications; 
vacancies; oaths of office. 

163-41.1. Certain relatives prohibited from 
serving together. 

163-42. Assistants at polls; appointment; 
term of office; qualifications; 
oath of office. 


163-43. Ballot counters; appointment; 
qualifications; oath of office. 

163-45. Observers; appointment. 

163-46. (Effective until July 1, 1982) Com- 
pensation of precinct officials 
and assistants. 

163-46. (Effective July 1, 1982) Compensation 
of precinct officials and 
assistants. 

SUBCHAPTER III. QUALIFYING TO VOTE. 

Article 6. 


Qualifications of Voters. 


163-57. Residence defined for registration and 
voting. 

163-59. Right to participate or vote in party 
primary. 


Article 7. 
Registration of Voters. 


163-66. Custody of registration records and 
pollbooks; access; obtaining copies. 
163-67. Full-time registration; application to 
register. 
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Sec. 

163-69. Permanent registration. 

163-69.1. Change of voter’s name. 

163-72. Registration procedure; oath. 

163-72.1. Cancellation of prior registration. 

163-72.2. Change of address within a county. 

163-74. Record of political party affiliation or 
unaffiliated status; changing 
recorded affiliation; correcting 
erroneous record. 


163-75. Appeal from denial of registration. 
163-76. Hearing on appeal before county 
board of elections. 

163-80. Officers authorized to register voters. 
Article 8. 
Challenges. 
163-85. Challenge procedure other than on 


day of primary or election. 
163-86. Hearing on challenge. 
163-88.1. Request for challenged ballot. 
163-90.1. Burden of proof. 
163-90.2. Action when challenge sustained, 
overruled, or dismissed. 
163-90.3. Making false affidavit perjury. 


SUBCHAPTER IV. POLITICAL PARTIES. 
Article 9. 
Political Party Definition. 


163-96. “Political party” defined; creation of 
new party. 

163-97.1. Voters affiliated with expired polit- 
ical party. 

163-98. General election participation by new 
political party. 


SUBCHAPTER V. NOMINATION OF 
CANDIDATES. 


Article 10. 
Primary Elections. 


163-106. Notices of candidacy; pledge; with 
whom filed; date for filing; with- 
drawal. 

163-107. Filing fees required of candidates in 
primary; refunds. 

163-107.1. Petition in lieu of payment of filing 

fee. 

Certification of notices of candidacy. 

Primary ballots; printing and distri- 

bution. 

Candidates declared 

without primary. 

Determination of primary results; 

second primaries. 

Death of candidate before primary; 

vacancy in single office. 


Article 11. 


Nomination by Petition. 


163-108. 
163-109. 


163-110. nominees 
163-111. 


163-112. 


163-122. Unaffiliated candidates nominated by 


petition. 


SUBCHAPTER VI. CONDUCT OF 
PRIMARIES AND ELECTIONS. 


Article 12. 


Precincts and Voting Places. 


Sec. 


163-128. Election precincts and voting places 


163-137. 


163-140. 


163-150. 
163-151. 


163-152. 
163-153. 


163-154. 
163-155. 


163-162. 


established or altered. 


Article 13. 
General Instructions. 

General, special and primary election 
ballots; names and questions to 
be printed thereon; distribution. 

Kinds of ballots; what they shall con- 
tain; arrangement. 

Voting procedures. 

Marking ballots in primary and elec- 
tion. 

Assistance to voters in primaries and 
general elections. 

Access to voting enclosure. 

[Repealed. ] 

Aged and disabled persons allowed to 
vote outside voting enclosure. 


Article 14. 


Voting Machines. 


Use of paper ballots where voting 
machines used. 


163-162.1 [Expired.] 


Article 15. 


Counting Ballots, Canvassing Votes, 


163-169 


163-170. 
163-171. 


163-173. 
163-174. 
163-175. 
163-177. 
163-178. 
163-180. 


163-181. 


and Certifying Results in 


Precinct and 
County. 


Counting ballots at precincts; 
unofficial report of precinct vote 
to county board of elections. 

Rules for counting ballots. 

Preservation of ballots; locking and 
sealing ballot boxes; signing 
certificates. 

How precinct returns are to be made. 

Registration and pollbooks to be 
returned to chairman of county 
board of elections. 

County board of elections to canvass 
returns. 

Disposition of duplicate abstracts. 

[Repealed. ] 

Chairman of county board of elections 
to furnish certificate of election. 

When election contest stays certifica- 
tion of election. 


Article 16. 


Canvass of Returns for Higher Offices 
and Preparation of State Abstracts. 


163-188. Meeting of State Board of Elections to 
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Article 17. 


Members of United States House 
of Representatives. 
Sec. 
163-201. Congressional districts specified. 
163-201.1. Severability of congressional appor- 
tionment acts. 


Article 18. 
Presidential Electors. 


163-210. Governor to proclaim results; casting 
State’s vote for President and 
Vice-President. 

163-211. Compensation of 
electors. 


Article 18A. 
Presidential Preference Primary Act. 


163-213.2. Primary to be held; date; 
qualifications and registration 
of voters. 

163-213.8. Political parties and delegates 
bound by results of primary on 
first ballot. 


Article 19. 


Petitions for Elections and Referenda. 


presidential 


163-221. Persons may not sign name of another 
to petition. 
163-222 to 163-225. [Reserved.] 


SUBCHAPTER VII. ABSENTEE 
VOTING. 


Article 20. 
Absentee Ballot. 


163-226. Who may vote an absentee ballot. 

163-226.1. Absentee voting in primary. 

163-226.2. Absentee voting in municipal elec- 
tions. 

163-226.3. Certain acts declared felonies. 

163-227. State Board to prescribe forms of 
applications for absentee 
ballots; county to secure. 

163-227.1. Second primary; applications for 
absentee ballots for voting in 
second primary. 

163-227.2. Alternate procedures for requesting 
application for absentee ballot; 
“one-stop” voting procedure in 
board office. 

163-227.3. Date by which absentee ballots 
must be available for voting. 

163-228. Register of absentee ballot applica- 
tions and ballots issued; a public 
record. 


Sec. 

163-229. Absentee ballots, container-return 
envelopes, and __ instruction 
sheets. 


163-230. Consideration and approval of appli- 
cations and issuance of absentee 
ballots. 

163-231. Voting absentee ballots and transmit- 
ting them to chairman of the 
county board of elections. 

163-232. Certified list of executed absentee 
ballots; distribution of list. 

163-233. Applications for absentee ballots; how 


retained. 

163-233.1. Withdrawal of absentee ballots not 
allowed. 

163-234. Counting absentee ballots by county 
board of elections. 

163-236. Violations by chairman of county 
board of elections. 

163-237. Certain violations of absentee ballot 
law made criminal offenses. 

163-238. Reports of violations to district attor- 
neys. 

163-239. Article 21 relating to absentee voting 


by servicemen and certain civil- 
ians not applicable. 


Article 21. 


Military Absentee Registration and 
Voting in Primary and General Elections. 


163-247. Methods of applying for absentee 
ballots. 
Register, ballots, 
envelopes, 
sheets. 

Certified list of approved military 
absentee ballot applications; 
record of ballots received; dis- 
position of list; list constitutes 
registration. 

Registration and voting on primary or 
election day. 

Absentee voting at office of board of 
elections. 

Regulations of State Board of Elec- 
tions. 


163-257, 163-258. [Reserved. ] 


SUBCHAPTER VIII. REGULATION OF 
ELECTION CAMPAIGNS. 


Article 22. 


Corrupt Practices and Other Offenses 
against the Elective Franchise. 


163-248. container-return 


and instruction 


163-251. 


163-254. 
163-255. 


163-256. 


163-274. Certain acts declared misdemeanors. 
163-275. Certain acts declared felonies. 
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Article 22A. 


Regulating Contributions and 
Expenditures in Political 


Campaigns. 


Part 1. In General. 


Sec. 

163-278.6. Definitions. 

163-278.7. Appointment of political treasurers. 
163-278.8. Detailed accounts to be kept by 


political treasurers. 


163-278.9. Statements filed with Board. 


163-278.9A. 


163-278.10. 


163-278.11. 


163-278.12. 


163-278.13. 
163-278.14. 


163-278.16. 


163-278.17. 
163-278.18. 


163-278.23. 
163-278.24. 
163-278.27. 
163-278.28. 
163-278.30. 


163-278.34. 
163-278.36. 


—:163-278.37. 


163-278.38. 


— 163-278.39 


Statements filed by referendum 
committees. 

Procedure for inactive candidate 
or committee. 

Contents of treasurer’s statement 
of receipts and expenditures. 
Contributions and expenditures by 
an individual other than a 

candidate. 

Limitation on contributions. 

No contributions in names of 
others; no anonymous 
contributions; contributions in 
excess of one hundred dollars. 

Regulations regarding  contri- 
butions, expenditures and 
media advertising. 

Statements of media _ receiving 
campaign expenditures. 

Normal commercial charges for 
political advertising. 


163-278.19. Violations by corporations, busi- 
ness entities, labor unions, pro- 
fessional associations and 
insurance companies. 

163-278.19A. Contributions allowed. 

—163-278.20. Disclosure before soliciting 
: contributions. 
-163-278.22. Duties of State Board. 


Duties of Executive Secretary- 
Director of Board. 

Statements examined within four 
months. 

Penalty for violations; duty to 
report and prosecute. 

Issuance of injunctions; special 
prosecutors named. 

Candidates for federal offices to 
file information reports. 

Filings; penalty for late filings. 

Elected officials to report funds. 

County boards of elections to pre- 
serve reports. 

Effect of failure to comply. 

[Reserved. | 


Part 2. Municipal Campaign Reporting. 


 163-278.40. 


Definitions. 


Sec. 

163-278.40A. Organizational report. 

163-278.40B. Campaign report; partisan elec- 
tion. 

163-278.40C. Campaign report; nonpartisan 
election and runoff. 

163-278.40D. Campaign report; nonpartisan 
primary and elections. 

163-278.40E. Campaign report; nonpartisan 
plurality. 

163-278.40F. Form of report. 

163-278.40G. Content. 

163-278.40H. Notice of reports due. 


163-278.40I. Part 1 to apply. 


Article 22B. 


Appropriations from the North Carolina 
Election Campaign Fund. 


163-278.41. Appropriations in general election 
years and other years. 

163.278.42. Distribution of campaign funds; 
legitimate expenses permitted. 

163-278.43. Annual report to State Board of 
Elections; suspension of 
disbursements; willful viola- 
tions a misdemeanor; audits; 
adoption of rules. 

163-278.44. Crime; punishment. 

163-278.45. Definitions. 


SUBCHAPTER IX. MUNICIPAL 
ELECTIONS. 


Article 23. 
Municipal Election Procedure. 


163-280. Municipal boards of elections. 

163-281. Municipal precinct election officials. 

163-288. Registration for city elections; county 
and municipal boards of elec- 
tions. 

163-288.1. Activating voters for newly 
annexed or incorporated areas. 

163-288.2. Registration in area proposed for 
incorporation or annexed. 

163-288.3. Payment of cost of elections on ques- 
tion of formation of a new 
municipality or special district. 


Article 24. 
Conduct of Municipal Elections. 


163-294.2. Notice of candidacy and filing fee in 
nonpartisan municipal  elec- 
tions. 

163-296. Nomination by petition. 

163-299. Ballots; municipal primaries and 
elections. 

163-302. Absentee voting. 

163-303. [Repealed.] 
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SUBCHAPTER I. TIME OF PRIMARIES 
AND ELECTIONS. 


ARTICLE 1. 


Time of Primaries and Elections. 


§ 163-1. (Effective until certification of approval of 
constitutional amendments) Time of regular 
elections and primaries. 


(a) Unless otherwise provided by law, elections for the officers listed in the 
tabulation contained in this section shall be conducted in all election precincts 
of the territorial units specified in the column headed “Jurisdiction” on the 
dates indicated in the column headed “Date of Election.” Unless otherwise 
provided by law, officers shall serve for the terms specified in the column 
headed “Term of Office.” 

(b) On Tuesday next after the first Monday in May preceding each general 
election to be held in November for the officers referred to in subsection (a) of 
this section, there shall be held in all election precincts within the territory for 
which the officers are to be elected a primary election for the purpose of 
nominating candidates for each political party in the State for those offices. 

(c) On Tuesday next after the first Monday in November in the year 1968, 
and every four years thereafter, or on such days as the Congress of the United 
States shall direct, an election shall be held in all of the election precincts of 
the State for the election of electors of President and Vice-President of the 
United States. The number of electors to be chosen shall be equal to the number 
of Senators and Representatives in Congress to which this State may be 
entitled. Presidential electors shall not be nominated by primary election; 
instead, they shall be nominated in a State convention of each political party 
as defined in G.S. 163-96 unless otherwise provided by the plan of organization 
of the political party. One presidential elector shall be nominated from each 
congressional district and two from the state-at-large. 
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§ 163-1 1981 CUMULATIVE SUPPLEMENT § 163-1 
(Const., art. 4, s. 24; 1901, c. 89, ss. 1, 2, 3, 4, 73, 74, 77; Rev., ss. 4293, 4294, 
4296, 4297, 4298, 4299; 1915, c. 101, s. 1; 1917, c. 218; C. S., ss. 5914, 5915, 
5917, 5918, 5919, 5920, 6018; 1935, c. 362; 1939, c. 196; 1943, c. 134, s. 4; 1947, 
=. 505, 8. 1; 1957, c. 1009, s. 2; 1953,%¢. 1191, & 1; 1967,-c. 775,%. 1; cerlZ64; 
1271; 1969, c. 44, s. 80; 1971, c. 170; 1973, c. 793, s. 93; 1977, c. 265, s. 1; c. 661, 


B. 1,) 


Cross References. — For this section as 
amended effective upon certification of 
approval of the constitutional amendments 
proposed by Session Laws 1981, c. 504, ss. 1 
through 3, see the following section, also num- 
bered 163-1. 

As to election of Superintendent of Public 
Instruction, see § 115C-18. As to election of 
members of county boards of education, see 
§ 115C-37. 

Effect of Amendments. — The first 1977 


amendment, in subsection (c), substituted “Dis- 
trict Attorney” for “Solicitors” in the list of 
offices and “District Attorney district” for 
“Solicitorial district” in the list of jurisdictions. 

The second 1977 amendment substituted “On 
Tuesday next after the first Monday in May” for 
“On the third Tuesday in August” at the 
beginning of subsection (b). 

Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-1. (Effective upon certification of approval of 
constitutional amendments) Time of regular 
elections and primaries. 


(a) Unless otherwise provided by law, elections for the officers listed in the 
tabulation contained in this section shall be conducted in all election precincts 
of the territorial units specified in the column headed “Jurisdiction” on the 
dates indicated in the column headed “Date of Election.” Unless otherwise 
aoe ieer by law, officers shall serve for the terms specified in the column 

eaded “Term of Office.” 

(b) On Tuesday next after the first Monday in May preceding each general 
election to be held in November for the officers referred to in subsection (a) of 
this section, there shall be held in all election precincts within the territory for 
which the officers are to be elected a primary election for the purpose of 
nominating candidates for each political party in the State for those offices. 

(c) On Tuesday next after the first Monday in November in the year 1968, 
and every four years thereafter, or on such days as the Congress of the United 
States shall direct, an election shall be held in all of the election precincts of 
the State for the election of electors of President and Vice-President of the 
United States. The number of electors to be chosen shall be equal to the number 
of Senators and Representatives in Congress to which this State may be 
entitled. Presidential electors shall not be nominated by primary election; 
instead, they shall be nominated in the State convention of each political party 
as defined in G.S. 163-96 unless otherwise provided by the plan of organization 
of the political party. One presidential elector shall be nominated from each 
congressional district and two from the state-at-large. 
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Cross References. — For this section as in 
effect until certification of approval of the 
constitutional amendments proposed by Ses- 
sion Laws 1981, c. 504, ss. 1 through 3, see the 
preceding section, also numbered 163-1. 

Effect of Amendments. — The 1981 amend- 
ment, for the entries State Senator and Member 
of State House of Representatives, substituted 
“1982 and every four years thereafter” for 
“1968 and every two years thereafter” in the 
list of date of election, and substituted “Four 
years” for “Two years” in the list of term of 
office. The amendment also, for the entries for 
Justices and Judges of the Appellate Division, 
judges of the superior courts, judges of the dis- 
trict courts, District Attorney, county commis- 
sioners, clerk of superior court, register of 
deeds, sheriff, and coroner, substituted “At the 
next regular statewide election, whether for 
Governor and other statewide offices or” for “At 
the regular election” under the list of dates of 
election. 


GENERAL STATUTES OF NORTH CAROLINA 


\ 
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§ 163-8. 


Session Laws 1981, c. 504, s. 20 provides that | 
the amendment to this and other sections shall 
take effect only upon approval of the voters of 
the constitutional amendments proposed in ss. © 
1 through 3 of the act, and that if the’ 
constitutional amendments are approved, the 
amendment to this section shall become effec- | 
tive at the same time as the constitutional © 
amendments. Session Laws 1981, c. 504, s. 4, 
provides for the constitutional amendments to : 
be submitted to the qualified voters of the State — 
at the next statewide primary election or 
statewide general election or at the next 
statewide election, whichever is earlier. The 
amendments will be submitted to the voters in > 
May, 1982. 

For the amendments proposed by Session 
Laws 1981, c. 504, ss. 1 through 3, see the notes 
to N.C. Const., Art. II, §§ 2, 4, 8; Art. III, §§ 2, 
7; Art. IV, §§ 9, 18, 19. 


ARTICLE 2. 


Time of Elections to Fill Vacancies. 


§ 163-8. (Effective upon certification of approval of 
constitutional amendments) Filling vacancies: 
in State executive offices. 


If the office of Governor or Lieutenant Governor shall become vacant, the 
provisions of G.S. 147-11.1 shall apply. If the office of any of the following 
officers shall be vacated by death, resignation, or otherwise than by expiration 
of term, it shall be the duty of the Governor to appoint another to serve until 
his successor is elected and qualified: Secretary of State, Auditor, Treasurer, 
Superintendent of Public Instruction, Attorney General, Commissioner of | 
Agriculture, Commissioner of Labor, and Commissioner of Insurance. Each > 
such vacancy shall be filled by election at the first statewide general election 
that occurs more than 30 days after the vacancy has taken place, and the 
person chosen shall hold the office for the remainder of the unexpired four-year 
term: Provided, that when a vacancy occurs in any of the offices named in this” 
section and the term expires on the first day of January succeeding the next | 
statewide general election, the Governor shall appoint to fill the vacancy for 
the unexpired term of the office. 

Upon the occurrence of a vacancy in the office of any one of these officers for 
any of the causes stated in the preceding paragraph, the Governor may appoint 
an acting officer to perform the duties of that office until a person is appointed 
or elected pursuant to this section and § 13, article III, of the State Constitu- 
tion, to fill the vacancy and is qualified. (1901, c. 89, ss. 4, 73; Rev., s. 4299; C. 
S., s. 5920; 1967, c. 775, s. 1; 1981, c. 504, s. 14.) 


Cross References. — For this section as in 
effect until certification of approval of the 
constitutional amendments proposed by Ses- 
sion Laws 1981, c. 504, ss. 1 through 3, see the 
bound volume. 


Effect of Amendments. — The 1981 amend- 


ment substituted “statewide general election” 
for “election for members of the General Assem- 
bly” near the beginning of the last sentence of - 
the first paragraph and in the proviso at the end 
of that sentence. 

Session Laws 1981, c. 504, s. 20 provides that 
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the amendment to this and other sections shall 
take effect only upon approval of the voters of 
the constitutional amendments proposed in ss. 
1 through 3 of the act, and that if the 
constitutional amendments are approved, the 
amendment to this section shall become effec- 
tive at the same time as the constitutional 
amendments. Session Laws 1981, c. 504, s. 4, 
provides for the constitutional amendments to 
be submitted to the qualified voters of the State 
at the next statewide primary election or 
statewide general election or at the next 
statewide election, whichever is earlier. The 
amendments will be submitted to the voters in 
May, 1982. 

For the amendments proposed by Session 
Laws 1981, c. 504, ss. 1 through 3, see the notes 
to N.C. Const., Art. IT, §§ 2, 4, 8; Art. ITI, §§ 2, 
f;Art, LV, $$ 9,18, 19. 
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Interpretation of Statutes Referring to 
Next Election for Members of General 
Assembly — Provisions Effective on Certi- 
fication of Approval of Constitutional 
Amendments. — Session Laws 1981, c. 504, s. 
19, provides: “Each statute and each local act 
which states that a vacancy in an elected office 
shall be filled until the next election for mem- 
bers of the General Assembly, or similarly 
relies on the date of General Assembly elections 
as determining when an event is to take place 
or the duration of an appointment, shall be con- 
sidered instead to use the date of the next 
statewide general election as the determining 
date for whatever purpose the date of the Gen- 
eral Assembly election is now used.” 


§ 163-9. (Effective until certification of approval of 
constitutional amendments) Filling vacancies 
in State and district judicial offices. 


Vacancies occurring in the offices of Justice of the Supreme Court, judge of 
the Court of Appeals, and judge of the superior court for causes other than 
expiration of term shall be filled by appointment of the Governor. Ana pointee 
shall hold his place until the next election for members of the (oneal Seedm? 
bly that is held more than 30 days after the vacancy occurs, at which time an 
election shall be held to fill the unexpired term of the office: Provided, that 
when the unexpired term of the office in which the vacancy has occurred 
expires on the first day of January succeeding the next election for members 
of the General Assembly, the Governor shall appoint to fill that vacancy for the 
unexpired term of the office. 

Vacancies in the office of district judge which occur before the expiration of 
a term shall not be filled by election. Vacancies in the office of district judge 
shall be filled in accordance with G.S. 7A-142. (1901, c. 89, ss. 4, 73; Rev., s. 
Fee C. a 8. 5920; 1967, c. 775, s. 1; 1969, c. 44, s. 81; 1979, c. 494; 1981, c. 

3, s. 3. 








Cross References. — For this section as 

amended effective upon certification of 
approval of the constitutional amendments 
proposed by Session Laws 1981, c. 504, ss. 1 
through 3, see the following section, also num- 
bered 163-9. 

The 1981 amendment, effective July 1, 1981, 
substituted the second sentence of the second 
paragraph for the former second and third sen- 
tences, which provided for the filling of a 


vacancy by the Governor with or without nom- 
inations submitted by the bar. Session Laws 
1981, c. 763, s. 15, provides that the act shall 
apply to vacancies occurring on or after July 1, 
1981. 

Effect of Amendments. — The 1979 amend- 
ment substituted “four” for “two” near the 
middle of the third sentence of the second para- 


graph. 


§ 163-9. (Effective upon certification of approval of 
constitutional amendments) Filling vacancies 
in State and district judicial offices. 

Vacancies occurring in the offices of Justice of the Supreme Court, judge of 


the Court of Appeals, and judge of the superior court for causes other than 
expiration of term shall be filled by appointment of the Governor. An appointee 
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shall hold his place until the next statewide general election that is held more 
than 30 days after the vacancy occurs, at which time an election shall be held 
to fill the unexpired term of the office: Provided, that, when the unexpired term 
of the office in which the vacancy has occurred expires on the first day of 
January succeeding the next statewide general election, the Governor shall 
appoint to fill that vacancy for the unexpired term of the office. 

Vacancies in the office of district judge which occur before the expiration of 
a term shall not be filled by election. Vacancies in the office of district judge 
shall be filled in accordance with G.S. 7A-142. (1901, c. 89, ss. 4, 73; Rev., s. 
4299; C.S., s. 5920; 1967, c. 775, s. 1; 1969, c. 44, s. 81; 1979, c. 494; 1981, c. 


504, s. 15; c. 763, s. 3.) 


Cross References. — For this section as in 
effect until certification of approval of the 
constitutional amendments proposed by Ses- 
sion Laws 1981, c. 504, ss. 1 through 3, see the 
preceding section, also numbered 163-9. 

Effect of Amendments. — The first 1981 
amendment substituted “statewide general 
election” for “election for members of the Gen- 
eral Assembly” near the beginning of the sec- 
ond sentence of the first paragraph and in the 
proviso at the end of that sentence. Session 
Laws 1981, c. 504, s. 20 provides that the 
amendment to this and other sections shall 
take effect only upon the approval of the voters 
of the constitutional amendments proposed in 
ss. 1 through 3 of the act, and that if the 
constitutional amendments are approved, the 
amendment to this section shall become effec- 
tive at the same time as the constitutional 
amendments. Session Laws 1981, c. 504, s. 4, 
provides for the constitutional amendments to 


be submitted to the qualified voters of the State 
at the next statewide primary election or 
statewide general election or at the next 
statewide election, whichever is earlier. The 
amendments will be submitted to the voters in 
May, 1982. 

For the amendments proposed by Session 
Laws 1981, c. 504, ss. 1 through 3, see the notes 
to N.C. Const., Art. II, §§ 2, 4, 8; Art. III, §§ 2, 
1;Art. IV; §§° 9, 18, 19. 

The second 1981 amendment, effective July 
1, 1981 and applicable to vacancies occurring on 
or after that date, substituted the second sen- 
tence of the second paragraph for the former 
second and third sentences, which provided for 
the filling of a vacancy by the Governor with or 
without nominations submitted by the bar. 

Session Laws 1981, c. 763, s. 13 provides: “All 
local acts in conflict with this act are repealed 
to the extent of the conflict. 


§ 163-10. (Effective until certification of approval of 
constitutional amendments) Filling vacancy in 
office of district attorney. 


Any vacancy occurring in the office of district attorney for causes other than 
expiration of term shall be filled by appointment of the Governor. An appointee 
shall hold his place until the next election for members of the General Assem- 
bly that is held more than 30 days after the vacancy occurs, at which time an 
election shall be held to fill the unexpired term of the office: Provided, that 
when the unexpired term of the office in which the vacancy has occurred 
expires on the first day of January succeeding the next election for members 
of the General Assembly, the Governor shall appoint to fill that vacancy for the 
unexpired term of the office. (1901, c. 89, ss. 4, 73; Rev., s. 4299; C.S., s. 5920; 
1967,.¢: 775,18. 1; 19:73,<c..47,.8. 214977 nem265; 8225) 


Effect of Amendments. — The 1973 amend- 
ment substituted “district attorney” for 
“solicitor” in the first sentence. 

The 1977 amendment substituted “district 
attorney” for “solicitor” in the first sentence. 


Cross References. — For this section as 
amended effective upon certification of 
approval of the constitutional amendments 
proposed by Session Laws 1981, c. 504, ss. 1 
through 3, see the following section, also num- 
bered 163-10. 
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§ 163-10. (Effective upon certification of approval of 
constitutional amendments) Filling vacancy in 
office of the district attorney. 


Any vacancy occurring in the office of district attorney for causes other than 
expiration of term shall be filled by appointment of the Governor. An appointee 


| shall hold his place until the next statewide general election that is held more 
| than 30 days after the vacancy occurs, at which time an election shall be held 
| to fill the unexpired term of the office: Provided, that when the unexpired term 


of the office in which the vacancy has occurred expires on the first day of 


| January succeeding the next statewide general election, the Governor shall 


appoint to fill the vacancy for the unexpired term of the office. (1901, c. 89, ss. 
4, 73; Rev., s. 4299; C.S., s. 5920; 1967, c. 775, s. 1; 1973, c. 47, s. 23.1974; C. 260, 


| Ss. 2; 1981, c. 504, s. 16.) 


Cross References. — For this section as in 


| effect until certification of approval of the 


constitutional amendments proposed by Ses- 
sion Laws 1981, c. 504, ss. 1 through 3, see the 
preceding section, also numbered 163-10. 

Effect of Amendments. — The 1981 amend- 
ment substituted “statewide general election” 
for “election for members of the General Assem- 
bly” near the beginning of the second sentence 
and in the proviso at the end of that sentence. 
The amendment also substituted “the vacancy” 
for “that vacancy” near the end of the proviso at 
the end of the second sentence. 

Session Laws 1981, c. 504, s. 20 provides that 
the amendment to this and other sections shall 
take effect only upon the approval of the voters 


ss. 1 through 3 of the act, and that if the 
constitutional amendments are approved, the 
amendment to this section shall become effec- 
tive at the same time as the constitutional 
amendments. Session Laws 1981, c. 504, s. 4, 
provides for the constitutional amendments to 
be submitted to the qualified voters of the State 
at the next statewide primary election or 
statewide general election or at the next 
statewide election, whichever is earlier. The 
amendments will be submitted to the voters in 
May, 1982. 

For the amendments proposed by Session 
Laws 1981, c. 504, ss. 1 through 3, see the notes 
to N.C. Const., Art. IT, §§ 2, 4, 8; Art. III, §§ 2, 
7; Art. IV, §§ 9, 18, 19. 





of the constitutional amendments proposed in 


§ 163-11. (Effective upon certification of approval of 
constitutional amendments) Filling vacancies 
in the General Assembly. 


| Ifa vacancy shall occur in the General Assembly by death, resignation, or 
otherwise than by expiration of term, the Governor shall immediately appoint 
for the unexpired part of the term the person recommended by the county 
executive committee of the political party with which the vacating member was 
affiliated when elected, it being the party executive committee of the county 
in which he was resident. Provided, that in the case of a vacancy in the General 

Assembly by death, resignation, or otherwise than by expiration of term of a 
member elected or appointed to represent a multi-county district, the Governor 
shall appoint for the unexpired portion of the term the person recommended by 











the State House of Representatives district committee or the senatorial district 
‘committee of the political party with which the vacating member was affiliated 
when elected. The Governor shall make the appointment within seven days of 
receiving the recommendation of the appropriate committee. If the Governor 
fails to make the appointment within the required period, he shall be presumed 
to have made the appointment and the legislative body to which the appointee 
‘was recommended is directed to seat the appointee as a member in good 
standing for the duration of the unexpired term. The county convention or 
county executive committee of each political party shall elect or appoint at 
least one member from each county to serve as State House of Representatives 
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district committee member and at least one member from each county to serve 
as senatorial district committee member. The State House of Representatives 
district committee and the senatorial district committee shall be made up of at 
least one member from each county within the district. The State House of 
Representatives district committee shall recommend an appointee to fill a 
vacancy in the State House of Representatives and the senatorial district 
committee shall recommend an appointee to fill a vacancy in the State Senate. 
This member shall be entitled to cast for his county one vote for each 300 
persons or major fraction thereof residing within the county based upon the last 
decennial census. Each State House of Representatives district committee 
member and each senatorial district committee member shall be entitled to 
cast all the votes allotted to his county, but in the event more than one member 
is elected from each county, then each member shall cast an equal share of the 
votes allotted to the county. 

The person appointed by the Governor shall hold that office until the next 
statewide general election that is held more than 30 days after the vacancy 
occurs, at which time an election shall be held to fill the unexpired term of the 
office. If, however, the next statewide general election is a regular election for 
members of the General Assembly, the Governor shall appoint to fill the 
vacancy for the unexpired term of the office. (1901, c. 89, s. 74; Rev., s. 4298; 
CS,,.8-.0919;11947..c. .n0bs0S.d: L955, Co LIG asocdk-:1967,0¢.(b,-.S.: 119 feac) 
35; 1981, c. 504, s. 17.) 


tive at the same time as the constitutional 
amendments. Session Laws 1981, c. 504, s. 4, 


Cross References. — For this section as in 
effect until certification of approval of the 


constitutional amendments proposed by Ses- 
sion Laws 1981, c. 504, ss. 1 through 3, see the 
bound volume. 

Effect of Amendments. — The 1981 amend- 
ment added the second paragraph. 

Session Laws 1981, c. 504, s. 20 provides that 
the amendment to this and other sections shall 
take effect only upon the approval of the voters 
of the constitutional amendments proposed in 
ss. 1 through 3 of the act, and that if the 
constitutional amendments are approved, the 
amendment to this section shall become effec- 


provides for the constitutional amendments to 
be submitted to the qualified voters of the State 
at the next statewide primary election or 
statewide general election or at the next 
statewide election, whichever is earlier. The 
amendments will be submitted to the voters in 
May, 1982. 

For the amendments proposed by Session 
Laws 1981, c. 504, ss. 1 through 3, see the notes 
to N.C. Const., Art. II, §§ 2, 4, 8; Art. III, §§ 2, 
7; Art. IV, §§ 9, 18, 19. 


§ 163-12. (Effective upon certification of approval of 
constitutional amendments) Filling vacancy in 
United States Senate. 


Whenever there shall be a vacancy in the office of United States Senator 
from this State, whether caused by death, resignation, or otherwise than by 
expiration of term, the Governor shall appoint to fill the vacancy until an 
election shall be held to fill the office. The Governor shall issue his writ for the 
_ election of a Senator to be held at the time of the first statewide general 
election that is held more than 30 days after the vacancy occurs. The person 
elected shall hold the office for the remainder of the unexpired term. The 
election shall take effect from the date of the canvassing of the returns. (1913, 
c. 114, ss. 1, 2; C.S., ss. 6002, 6003; 1929, c. 12, s. 2; 1955, c. 871, s. 6; 1967, c. 
775, s. 1; 1981, c. 504, s. 18.) 


Cross References. — For this section as in 
effect until certification of approval of the 
constitutional amendments proposed by Ses- 
sion Laws 1981, c. 504, ss. 1 through 3, see the 
bound volume. 


Effect of Amendments. — The 1981 amend- 
ment substituted “statewide general election” 
for “election for members of the General Assem- 
bly” near the middle of the second sentence. 
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Session Laws 1981, c. 504, s. 20 provides that 
the amendment to this and other sections shall 
take effect only upon the approval of the voters 
of the constitutional amendments proposed in 
ss. 1 through 3 of the act, and that if the 
constitutional amendments are approved, the 
amendment to this section shall become effec- 
tive at the same time as the constitutional 
amendments. Session Laws 1981, c. 504, s. 4, 
provides for the constitutional amendments to 


1981 CUMULATIVE SUPPLEMENT 
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be submitted to the qualified voters of the State 
at the next statewide primary election or 
statewide general election or at the next 
statewide election, whichever is earlier. The 
amendments will be submitted to the voters in 
May. 1982. 

For the amendments proposed by Session 
Laws 1981, c. 504, ss. 1 through 3, see the notes 
to N.C. Const., Art. II, §§ 2, 4, 8; Art. III, §§ 2, 
7; Art. IV, §§ 9, 18, 19. 


SUBCHAPTER II. ELECTION OFFICERS. 
ARTICLE 3. 
State Board of Elections. 


§ 163-20. Meetings of Board; quorum; minutes. 


CASE NOTES 


Cited in Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 


§ 163-22. Powers and duties of State Board of Elections. 


(a) The State Board of Elections shall have general supervision over the 
primaries and elections in the State, and it shall have authority to make such 
reasonable rules and regulations with respect to the conduct of primaries and 
elections as it may deem advisable so long as they do not conflict with any 
provisions of this Chapter. 


(b) From time to time, the Board shall publish and furnish to the county and 
municipal boards of elections and other election officials a sufficient number 

of indexed copies of all election laws and Board rules and regulations then in 
_ force. It shall also publish, issue, and distribute to the electorate such materials 
_ explanatory of primary and election laws and procedures as the Board shall 
deem necessary. 


(c) The State Board of Elections shall appoint, in the manner provided by 
law, all members of the county boards of elections and advise them and munic- 
ipal elections board members as to the proper methods of conducting primaries 

_ and elections. The Board shall require such reports from the county and munic- 
ipal boards and election officers as are provided by law, or as are deemed 
necessary by the Board, and shall compel observance of the requirements of the 
election laws by county and municipal boards of elections and other election 
officers. In performing these duties, the Board shall have the right to hear and 
act on complaints arising by petition or otherwise, on the failure or neglect of 
a county or municipal board of elections to comply with any part of the election 
laws imposing duties upon such a board. The State Board of Elections shall 
have power to remove from office any member of a county or municipal board 
of elections for incompetency, neglect or failure to perform duties, fraud, or for 
any other satisfactory cause. Before exercising this power, the State Board 
shall notify the county or municipal board member affected and give him an 
opportunity to be heard. When any county board member shall be removed by 
the State Board of Elections, the vacancy occurring shall be filled by the State 
Board of Elections. When any municipal board member shall be removed by the 
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State Board of Elections, the vacancy occurring shall be filled by the city © 
council of the city appointing members of that board. 

(d) The State Board of Elections shall investigate when necessary or 
advisable, the administration of election laws, frauds and irregularities in 
elections in any county and municipality and special district, and shall report 
violations of the election laws to the Attorney General or district attorney or 
prosecutor of the district for further investigation and prosecution. 

(e) The State Board of Elections shall determine, in the manner provided by 
law, the form and content of ballots, instruction sheets, pollbooks, talley sheets, 
abstract and return forms, certificates of election, and other forms to be used 
in primaries and elections. The Board shall furnish to the county and munic- 
ipal boards of elections the registration application forms required pursuant to 
G.S. 163-67. The State Board of Elections shall direct the county boards of 
elections to purchase a sufficient quantity of all forms attendant to the regis- 
tration and elections process. In addition, the State Board shall provide a 
source of supply from which the county boards of elections may purchase the 
quantity of pollbooks needed for the execution of its responsibilities. In the 
preparation of ballots, pollbooks, abstract and return forms, and all other 
forms, the State Board of Elections may call to its aid the Attorney General of 
the State, and it shall be the duty of the Attorney General to advise and aid 
in the preparation of these books, ballots and forms. 

(f) The State Board of Elections shall prepare, print, distribute to the county 
and municipal boards of elections all ballots for use in any primary or election 
held in the State which the law provides shall be printed and furnished by the 
State to the counties. The Board shall instruct the county boards of elections 
as to the printing of county and local ballots. 

(g) The State Board of Elections shall certify to the appropriate county 
boards of elections the names of candidates for district offices who have filed 
notice of candidacy with the Board and whose names are required to be printed 
on county ballots. 

(h) It shall be the duty of the State Board of Elections to tabulate the pri- 
mary and election returns, to declare the results, and to prepare abstracts of 
the votes cast in each county in the State for offices which, according to law, 
shall be tabulated by the Board. 

(i) The State Board of Elections shall make recommendations to the 
Governor and legislature relative to the conduct and administration of the 
primaries and elections in the State as it may deem advisable. . 

(j) Notwithstanding the provisions of any other section of this Chapter, the 
State Board of Elections is empowered to have access to any ballot boxes and 
their contents, any voting machines and their contents, any registration 
records, pollbooks, voter authorization cards or voter lists, any lists of absentee 
voters, any lists of presidential registrants under the Voting Rights Act of 1965 
as amended, and any other voting equipment or similar records, books or lists 
in any precinct, county, municipality or electoral district over whose elections 
it has jurisdiction or for whose elections it has responsibility. 

(k) Notwithstanding the provisions contained in Article 20 or Article 21 of 
Chapter 163 the State Board of Elections shall be authorized, by resolution 
adopted prior to the printing of the primary ballots, to reduce the time by which 
absentee ballots are required to be printed and distributed for the primary 
election from 60 days to 45 days. This authority shall not be authorized for 
absentee ballots to be voted in the general election. 

(1) Notwithstanding any other provision of law, in order to obtain judicial 
review of any decision of the State Board of Elections rendered in the per- 
formance of its duties or in the exercise of its powers under this Chapter, the 
person seeking review must file his petition in the Superior Court of Wake 
County. (1901, c. 89, ss. 7, 11; Rev., ss. 4302, 4305; 1913, c. 138; C.S., ss. 5923, 
5926; 1921, c. 181, s. 1; 1923, c. 196; 1933, c. 165, ss. 1, 2; 1945, c. 982; 1953, 
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c. 410, s. 2; 1967, c. 775, s. 1; 1973, c. 47, s. 2; c. 793, s. 2; 1975, c. 19, s. 65; 1977, 
c. 661, s. 6; 1979, c. 411, s. 1; 1981, c. 556.) 


ee aS... 
ee SS... 





Effect of Amendments. — The 1977 amend- 
ment added subsection (k). 

The 1979 amendment substituted “applica- 
tion forms required pursuant to G.S. 163-67” for 
“and pollbooks, cards, blank forms, instruction 
sheets, and forms necessary for the registration 
of voters and for holding primaries and elec- 
tions in the counties” at the end of the second 


sentence of subsection (e), added the third and 
fourth sentences to subsection (e), deleted “and 
distribution” after “In the preparation” near 
the beginning of the fifth sentence of subsection 
(e), and substituted “may” for “shall” near the 
middle of that sentence. 

Effect of Amendments. — The 1981 amend- 
ment added subsection (1). 


CASE NOTES 


Authority to Hear and Act on Com- 
plaints. — The legislature has mandated that 
the State Board of Elections shall compel 
observance of the election laws. To do so, the 
State Board of Elections must have authority to 
hear and act on complaints, whether they arise 
by petitions filed in accordance with the rules 
and regulations promulgated by the board or 
otherwise. In re Judicial Review by Republican 
Candidates, 45 N.C. App. 556, 264 S.E.2d 338 
(1980). 

The authority of the state board to conduct a 
public inquiry into an election in a certain 
county and enter an order calling for a new 
election was not dependent upon a protest 
having been previously filed. In re Judicial 
Review by Republican Candidates, 45 N.C. 
App. 556, 264 S.E.2d 338 (1980). 

Persons Entitled to Notice. — The proce- 
dure contemplated by subsection (d) of this sec- 
tion is not the type of procedure contemplated 
by Article 3 of the Administrative Procedure 


- Act, § 150A-23 et seq.; however there can be no 


doubt but that persons elected to county offices 


in the election to be inquired into are entitled to 
notice. In re Judicial Review by Republican 
- Candidates, 45 N.C. App. 556, 264 S.E.2d 338 
~ (1980). 


Notice of Hearing Held Sufficient. — 
Notice published in a newspaper and provided 
to each member of the county board of elections 
and each candidate whose name appeared on 


the ballot for a county office that a public 
hearing would be held at a specified time and 
place to inquire into the processes relative to a 
general election conducted in the county, par- 
ticularly the processes involving absentee 
ballots, was sufficient to comply with due pro- 
cess, it not being necessary for the State Board 
of Elections to particularize any charges in the 
notice of public hearing. In re Judicial Review 
by Republican Candidates, 45 N.C. App. 556, 
264 S.E.2d 338 (1980). 

Decision of Board Not Made on Unlawful 
Procedure. — A decision of the State Board of 
Elections ordering a new election for certain 
offices in Clay County was not made on 
“unlawful procedure” without findings of fact 
where the chairman orally announced the 
board’s decision on December 6, 1978, to order 
a new election because of irregularities in assis- 
tance rendered to persons who voted by 
absentee ballots and in the collection and 
return of voted absentee ballots; a written deci- 
sion was filed on the same day incorporating 
the oral decision; an order was entered 
December 14, 1978, setting a date for the new 
election and setting out the rules and proce- 
dures for its conduct; and on February 13, 1979, 
the state board filed a written order containing 
its findings of fact and conclusions of law. In re 
Judicial Review by Republican Candidates, 45 
N.C. App. 556, 264 S.E.2d 338 (1980). 


§ 163-22.1. Power of State Board to order new elections. 


Legal Periodicals. — For comment on elec- 
tion contests in North Carolina, see 55 N.C.L. 
Rev. 1228 (1977). 
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CASE NOTES 


Authority to Order New Election absentee ballots in the past general election 
Because of Absentee Ballot Irregularities. without finding that such _ irregularities 
— The State Board of Elections had authority affected the outcome of the past election. In Re 
under this section to order a new election for Judicial Review by Republican Candidates, 45 
certain public offices in a county because of N.C. App. 556, 264 S.E.2d 338 (1980). 
numerous irregularities connected with 


§ 163-22.2. Power of State Board to promulgate temporary 
rules and regulations. 


In the event any portion of Chapter 163 of the General Statutes is held 
unconstitutional or invalid by a State or federal court and such ruling 
adversely affects the conduct and holding of any pending primary or election, 
the State Board of Elections shall have authority to make reasonable interim 
rules and regulations with respect to the pending primary or election as it 
deems advisable so long as they do not conflict with any provisions of Chapter 
163 of the General Statutes and such rules and regulations shall become null 
and void upon the convening of the next session of the General Assembly. The 
State Board of Elections shall also be authorized, upon recommendation of the 
Attorney General, to enter into agreement with the courts in lieu of protracted 
litigation until such time as the General Assembly convenes. (1981, c. 741.) 


ARTICLE 4. 


County Boards of Elections. 


§ 163-30. County boards of elections; appointments; terms 
of office; qualifications; vacancies; oath of 
office; instructional meetings. 


In every county of the State there shall be a county board of elections, to 
consist of three persons of good moral character who are registered voters in 
the county in which they are to act. Members of county boards of elections shall 
be appointed by the State Board of Elections on the Tuesday following the first 
Monday in June, 1975, and every two years thereafter, and their terms of office 
shall continue for two years from the specified date of appointment and until 
their successors are appointed and qualified. Not more than two members of 
the county board of elections shall belong to the same political party. 

No person shall be eligible to serve as a member of a county board of elections 
who holds any elective office under the government of the United States, or of 
the State of North Carolina or any political subdivision thereof. 

No person who holds any office in a state, congressional district, county or 
precinct political party or organization, or who is a campaign manager or 
treasurer of any candidate or political party in a primary or election, shall be 
eligible to serve as a member of a county board of elections, provided however 
that the position of delegate to a political party convention shall not be con- 
sidered an office for the purpose of this section. 

No person shall be eligible to serve as a member of a county board of elections 
who is a candidate for nomination or election. 

No person shall be eligible to serve as a member of a county board of elections 
who is the wife, husband, son, daughter, mother, father, sister, or brother of 
any candidate for nomination or election. 
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The State chairman of each political party shall have the right to recommend 
to the State Board of Elections three registered voters in each county for 
appointment to the board of elections for that county. If such recommendations 
are received by the Board 15 or more days before the Tuesday following the 
first Monday in June, 1975, and each two years thereafter, it shall be the duty 
of the State Board of Elections to appoint the county boards from the names 
thus recommended. 

Whenever a vacancy occurs in the membership of a county board of elections 
for any cause the State chairman of the political party of the vacating member 


shall have the right to recommend two registered voters of the affected county 
for such office, and it shall be the duty of the State Board of Elections to fill 


execute the duties of the office of member of the 
Sedtioe to the best of my knowledge and ability, according to law; so help me 

Each member of the county board of elections shall attend each instructional 
meeting held pursuant to G.S. 163-46, unless excused for good cause by the 
chairman of the board, and shall be paid the sum of twenty-five dollars ($25.00) 
per day for attending each of those meetings. (1901, c. 89, ss. 6, 11; Rev., ss. 
4303, 4304, 4305; 1913, c. 138; C. S., ss. 5924, 5925, 5926; 1921, c. 181, s. 1; 


Obs 1 o iy Be @ o's oe 


1923, c. 111, s. 1; c. 196; 1933, c. 165, s. 2; 1941, c. 305, s. 1; 1945, c. 758, ss. 


1, 2; 1949, c. 672, s. 1; 1953, c. 410, ss. 1, 2; c. 1191, s. 2; 1955, c. 871, s. 1; 1957, 


—c. 182, s. 1; 1959, c. 1203, s. 1; 1967, c. 775, s. 1; 1969, c. 208, s. 1; 1973, c. 793, 


s. 7; c. 1094; c. 1344, s. 4; 1975, c. 19, s. 66; c. 159, s. 1; 1981, c. 954, s. 1.) 


Effect of Amendments. — The 1981 amend- 
ment inserted “be eligible”, substituted “a” for 
“the” preceding “county”, deleted “public” 
following “elective” and substituted “under the 
government of the United States, or of the State 
of North Carolina or any political subdivision 
thereof” for “or who is a candidate for any office 
in the primary or election” in the second para- 


graph. The amendment substituted the third, 
fourth and fifth paragraphs for a former para- 
graph which read “No person, while acting as a 
member of a county board of elections, shall 
serve as a State, district or county campaign 
manager or treasurer of any candidate in a pri- 
mary or election or as a chairman of any State, 
district or county political organization.” 


§ 163-31. Meetings of county boards of elections; quorum; 
minutes. 


In each county of the State the members of the county board of elections shall 
meet at the courthouse or board office at noon on the Tuesday following the 
third Monday in June in the year of their appointment by the State Board of 
Elections and, after taking the oath of office provided in G.S. 163-30, they shall 
organize by electing one member chairman and another member secretary of 
the county board of elections. On the Tuesday following the first Monday in 
August of the year in which they are appointed the county board of elections 
shall meet and appoint precinct registrars and judges of elections. The board 
may hold other meetings at such times as the chairman of the board, or any 
two members thereof, may direct, for the performance of duties prescribed by 
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law. A majority of the members shall constitute a quorum for the transaction 
of board business. The chairman shall notify, or cause to be notified, all mem- 
bers regarding every meeting to be held by the board. 

The county board of elections shall keep minutes recording all proceedings 
and findings at each of its meetings. The minutes shall be recorded in a book 
which shall be kept in the board office and it shall be the responsibility of the 
secretary, elected by the board, to keep the required minute book current and © 
accurate. The secretary of the board may designate the supervisor of elections 
to record and maintain the minutes under his supervision. (1901, c. 89, s. 11; | 
Rev., ss. 4304, 4306; C.S., ss. 5925, 5927; 1921, c. 181, s. 2; 1928, c. 111, s. 1; 
1927, c. 260, s. 1; 1933, c. 165, s: 2; 1941, c. 305, s. 1; 1945, c. 758, s. 2; 1953; 
c. 410, s. 1; c. 1191, s. 2; 1957, c. 182, s. 1; 1959, c. 1203, s. 1; 1966, Ex. Sess., 
c. 5, s. 2; 1967, c. 775, s. 1; 1969, c. 208; s. 2; 1975, c. 159, s. 2; 1977, c. 626.) | 


Effect of Amendments. — The 1977 amend- “executive secretary” in the third sentence of 
ment substituted “supervisor of elections” for the second paragraph. 


§ 163-32. Compensation of members of county boards of 
elections. 


In full compensation of their services, members of the county board of elec- 
tions (including the chairman) shall be paid by the county twenty-five dollars 
($25.00) per day for the time they are actually engaged in the discharge of their 
duties, together with reimbursement of expenditures necessary and incidental 
to the discharge of their duties. The per diem payment shall be prorated if a 
board member is not actually engaged in the discharge of his duties for a full 
day. For the purposes of this section, a full day consists of five hours. In its 
discretion, the board of county commissioners of any county may pay the 
chairman and members of the county board of elections compensation in addi- 
tion to the per diem and expense allowance provided in this paragraph. 

In all counties the board of elections shall pay its clerk, assistant clerks, and 
other employees such compensation as it shall fix within budget appropria- 
tions. Counties which adopt full-time and permanent registration shall have 
authority to pay supervisors of elections and special registration commis- 
sioners whatever compensation they may fix within budget appropriations. 
(1901. c; 892.8. 11)-Rev.is..4803~G:S), 8169251923, o71bbs.15.1933, ¢c: 16a; 
Sx, 2; 1941, ¢..305;\s. 1;1945, ¢.°758), 842} 1953; cv410;.8.1;.c.,843; c..1191,'s. 2; 
1955, c. 800; 1957, c. 182, s. 1; 1959, c. 1203,.s. 1; 1963, c. 303, s. 1; 1967, c. 775, 
Sind pe LOG» Cad] 66; 84 did 9F8; 001938982 8p 344, 8: bpd 977 j2cn626, 8: bs) 


Effect of Amendments. — The 1977 amend- “executive secretaries” in the second sentence 
ment substituted “supervisors of elections” for of the second paragraph. 


§ 163-33.1. Power of chairman to administer oaths. 


The chairman of the county board of elections is authorized to administer to 
election officials specified in G.S. 163-80 the required oath, and may also 
administer the required oath to witnesses appearing before the county board 
at a duly called public hearing. (1981, c. 154.) 
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§ 163-33.2. Chairman and county board to examine voting 
machines. 


Prior to each primary and general election the chairman and members of the 
county board of elections, in counties where voting machines are used, shall 
test vote, in a reasonable number of combinations, no less than 10 percent 
(10%) of all voting machines programmed for each primary or election, such 
machines to be selected at random by the board after programming has been 
completed, and further, the board shall record the serial numbers of the 
machines test voted in the official minutes of the board. In the alternative, the 
board may cause the test voting required herein to be performed by persons 
qualified to program and test voting equipment. (1981, c. 303.) 


§ 163-35. Supervisor of elections to county board of elec- 
tions; appointment; compensation; duties; dis- 
missal. 


(a) In the event a vacancy occurs in the office of county supervisor of elec- 
tions in any of the county boards of elections in this State, the county board of 
elections shall submit the name of the person it recommends to fill the vacancy, 
in accordance with provisions specified in this section, to the Executive Secre- 
tary-Director of the State Board of Elections who shall issue a letter of appoint- 
ment. A person shall not serve as a supervisor of elections if he: 

(1) Holds any elective public office; 

(2) Is a candidate for any office in a primary or election; 

(3) Holds any office in a political party or committee thereof; 

(4) Is a campaign chairman or finance chairman for any candidate for 
public office or serves on any campaign committee for any candidate; 

(5) Has been convicted of a felony in any court unless his rights of citi- 
zenship have been restored pursuant to the provisions of Chapter 13 
of the General Statutes of North Carolina; 

(6) Has been removed at any time by the State Board of Elections follow- 
ing a public hearing; or 

(7) Isa member or a spouse, child, spouse of child, parent, sister, or brother 
of a member of the county board of elections by whom he would be 
employed. 

(b) Appointment, Duties; Termination. — Upon receipt of a nomination from 
the county board of elections stating that the nominee for supervisor of elec- 
tions is submitted for appointment upon majority selection by the county board 
of elections the Executive Secretary-Director shall issue a letter of appoint- 
ment of such nominee to the chairman of the county board of elections within 
10 days after receipt of the nomination. Thereafter, the county board of elec- 
tions shall enter in its official minutes the specified duties, responsibilities and 
designated authority assigned to the supervisor by the county board of elec- 
tions. A copy of the specified duties, responsibilities and designated authority 
assigned to the supervisor shall be filed with the State Board of Elections. 

Termination of employment of a supervisor of elections shall be upon a 
majority vote by the county board of elections following notice of 15 days to the 
supervisor. 

(c) Compensation in Modified Counties. — The supervisor of elections shall 
be paid compensation as recommended by the county board of elections and 
approved by the board of county commissioners. Beginning July 1, 1981 in any 
county operating under modified registration plan A, B, C, or D, the board of 
county commissioners shall compensate the supervisor of elections with a mini- 
mum of five dollars ($5.00) per hour for the hours required by law for the 
supervisor to be in attendance to her prescribed duties. In addition to the 
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minimum compensation required herein, the supervisor of elections to the 


county board of elections shall be granted the same vacation leave, sick leave 


and petty leave as granted to all other county employees. It shall also be the | 


responsibility of the board of county commissioners to appropriate sufficient 


funds to compensate a replacement for the supervisor of elections when autho- | 


rized leave is taken. 

(d) Duties. — The supervisor of elections may be empowered by the county 
board of elections to perform such administrative duties as might be assigned 
by the board and the chairman. In addition to any administrative duties the 


supervisor of elections shall be authorized to receive applications for regis- 


tration and in pursuit of such authority shall be given the oath required of all 
registrars. In addition, the supervisor of elections may be authorized by the 


chairman to execute the responsibilities devolving upon the chairman provided — 


such authorization by any chairman shall in no way transfer the responsibility 
for compliance with the law. The chairman shall remain liable for proper 
execution of all matters specifically assigned to him by law. 

The county board of elections shall have authority, by resolution adopted by 
majority vote, to delegate to its supervisor of elections so much of the admin- 
istrative detail of the election functions, duties, and work of the board, its 
officers and members, as is now, or may hereafter be vested in the board or its 
members as the county board of elections may see fit: Provided, that the board 
shall not delegate to a supervisor of elections any of its quasi-judicial or pol- 
icy-making duties and authority. Within the limitations imposed upon him by 
the resolution of the county board of elections the acts of a properly appointed 
supervisors of elections shall be deemed to be the acts of the county board of 
elections, its officers and members. (1953, c. 843; 1955, c. 800; 1963, c. 303, s. 
T1967, Cilio, Ss. t, tO T, CL lOO, &: Zeloto; C. O09, 5: Lo lo fo, C) 2ll Ss. 1, 2g 


Crd Sct te C200; oat ce 020, S. Ler ico, er fools CCL OF: 22te) 


Effect of Amendments. — The first 1977 
amendment substituted “G.S. 163-23” for “G.S. 
163-22 (c)” at the end of subsection (b). 


The second 1977 amendment substituted 
“supervisor of elections” for “executive secre- 
tary” and “supervisor’s of elections” for “exec- 


utive secretary’s” throughout the section. 


The third 1977 amendment made changes in 
a former third sentence which was deleted by 
the 1981 amendment. 


The first 1981 amendment substituted “it 
recommends” for “they recommend,” inserted 
“in accordance with provisions specified in this 
section” and substituted “who shall issue a 
letter of appointment” for “and the procedure 
for employment thereafter shall be the same as 
the procedure hereinafter set out for termina- 
tion of employment” in the first sentence of sub- 
section (a), substituted the second sentence of 
subsection (a) for,one which read “Persons who 
shall not serve as a supervisor of elections 
include the following:”, deleted “Any person 
who” at the beginning of subdivisions (a)(1) 
through (a)(7) and substituted semicolons for 
periods at the end of such subdivisions, deleted 
“who” preceding “serve” in subdivision (a)(4), 
substituted “his rights of citizenship have” for 
“such person’s citizenship has” in subdivision 
(a)(5), inserted “at any time” following 
“removed” and deleted “at any time” following 


“hearing” in subdivision (a)(6) and inserted “or” 
at the end of that subdivision. The amendment 
inserted “member or a” and “parent”, substi- 
tuted “a” for “any” following “brother of’, sub- 
stituted “he” for “such person” and deleted “or 
any person who is a member of said board” 
following “employed” in subdivision (a)(7), and, 
in subsection (b) substituted the present subsec- 
tion heading for one which read “Termination 
of Employment.” 


The second 1981 amendment, effective July 
1, 1981, inserted “in modified counties” in the 
heading of subsection (c), substituted “board” 
for “respective boards” preceding “of county” in 
the first sentence of subsection (c), substituted 
“1981 in any county operating under modified 
registration plan A, B, C, or D,” for “1975”, 
deleted “in every county” following “commis- 
sioners’, deleted “of the county board of elec- 
tions” following “elections”, deleted “payment” 
following “minimum”, and substituted “five 
dollars ($5.00) per hour for the hours required 
by law for the supervisor to be” for “twenty 
dollars ($20.00) per day for each day the 
supervisor of election is” in the second sentence 
of subsection (c). The amendment deleted a 
former third sentence which read “For the 
purposes of this section not less nor more than 
eight hours shall constitute one day” and sub- 
stituted “to” for “of” preceding “the county” and 
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deleted “in similar positions” following 


“employees” in the present third sentence of 


subsection (c). 


1981 CUMULATIVE SUPPLEMENT 


§ 163-41 


CASE NOTES 


The authority to determine the level of 
compensation above the statutory mini- 
mum is in the board of county commis- 
sioners, not the board of elections which had 
only the power to recommend. Goodman v. 
Wilkes County Bd. of Comm'rs, 37 N.C. App. 
226, 245 S.E.2d 590 (1978) (decided prior to 


however, the legislative intent of subsection (c) 
of this section, once the minimum payment of 
$20.00 per day is attained, requires that addi- 
tional compensation or employment benefits, if 
any, be determined by the respective boards of 
county commissioners. Goodman v. Wilkes 
County Bd. of Comm’rs, 37 N.C. App. 226, 245 





1977 amendments). S.E.2d 590 (1978) (decided prior to 1977 amend- 


This section does not specifically provide for ments). 
compensation for overtime work. By its scheme, 
ARTICLE 9. 


Precinct Election Officials. 


§ 163-41. Precinct registrars and judges of election; special 


registration commissioners; appointment; 
terms of office; qualifications; vacancies; oaths 
of office. 


(a) Appointment of Registrar and Judges. — At the meeting required by G.S. 
163-31 to be held on the Tuesday following the first Monday in August of the 
year in which they are appointed, the county board of elections shall appoint 
one person to act as registrar and two other persons to act as judges of election 
for each precinct in the county. Their terms of office shall continue for two 
years from the specified date of appointment and until their successors are 
appointed and qualified. It shall be their duty to conduct the primaries and 
elections within their respective precincts. Persons appointed to these offices 
must be registered voters and residents of the precinct for which appointed, of 
good repute, and able to read and write. Not more than one judge in each 

recinct shall belong to the same political party as the registrar, provided, 

owever, that in a primary election in which only one political party partici- 
pates, only the judge and assistants, appointed pursuant to G.S. 163-42, of the 
political party participating in said primary shall serve, along with the regis- 
trar, for that particular primary. For purposes of this section, the second pri- 
mary provided for in G.S. 163-111 shall be considered part of the first primary 
and not a separate primary election. 

The term “precinct official” shall mean registrars and judges appointed pur- 
suant to this section, and all assistants appointed pursuant to G.S. 163-42, 
unless the context of a statute clearly indicates a more restrictive meaning. 

No person shall be eligible to serve as a precinct official, as that term is 
defined above, who holds any elective office under the government of the 
rite States, or of the State of North Carolina or any political subdivision 
thereo!. 

No person shall be eligible to serve as a precinct official who is a candidate 
for nomination or election. 

No person shall be eligible to serve as a precinct official who holds any office 
in a state, congressional district, county, or precinct political party or political 
organization, or who is a manager or treasurer for any candidate or political 
party, provided however that the position of delegate to a political party con- 
vention shall not be considered an office for the purpose of this subsection. 
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The chairman of each political party in the county where possible shall | 
recommend three registered voters in each precinct who are otherwise 
qualified, are residents of the precinct, have good moral character, and are able 
to read and write, for appointment as registrar in the precinct, and he shall also 
recommend where possible the same number of similarly qualified voters for 
appointment as judges of election in that precinct. If such recommendations are 
received by the county board of elections no later than the fifth day preceding 
the date on which appointments are to be made, it must make precinct appoint- 
ments from the names of those recommended. 

If, at any time other than on the day of a primary or election, a registrar or 
judge of election shall be removed from office, or shall die or resign, or if for any 
other cause there be a vacancy in a precinct election office, the chairman of the 
county board of elections shall appoint another in his place, promptly notifying 
him of his appointment. In filling such a vacancy, the chairman shall appoint 
a person who belongs to the same political party as that to which the vacating 
member belonged when apooilited 

If any person appointed registrar shall fail to be present at the voting place 
at the hour of opening the polls on primary or election day, or if a vacancy in 
that office shall occur on primary or election day for any reason whatever, the 
precinct judges of election shall appoint another to act as registrar until such 
time as the chairman of the county board of elections shall appoint to fill the 
vacancy. If a judge of election shall fail to be present at the voting place at the 
hour of opening the polls on primary or election day, or if a vacancy in that 
office shall occur on primary or election day for any reason whatever, the 
registrar shall appoint another to act as judge until such time as the chairman 
of the county board of elections shall appoint to fill the vacancy. Persons 
appointed to fill vacancies shall, whenever possible, be chosen from the same 
political party as the person whose vacancy is being filled, and all such 
appointees shall be sworn before acting. 

Before entering upon his duties each registrar shall take and subscribe the 
following oath of office to be administered by an officer authorized to adminis- 
ter oaths and file it with the county board of elections: 

Llieweatedo , do solemnly swear (or affirm) that I will support the Constitution 
of the United ‘States; that I will be faithful and bear true allegiance to the State 
of North Carolina, and to the constitutional powers and authorities which are 
or may be established for the government thereof; that I will endeavor to 
support, maintain and defend the Constitution of said State not inconsistent 
with the Constitution of the United States; that I will administer the duties of 
my office as registrar of..... precinct,..... County, without fear or favor; 
that I will not in any manner request or seek to persuade or induce any voter 
to vote for or against any particular candidate or proposition; and that I will 
not keep or make any memorandum of anything occurring within a voting 
booth, unless I am called upon to testify in a judicial proceeding for a violation 
of the election laws of this State; so help me, God.” 

Before the opening of the polls on the morning of the primary or election, the 
registrar shall administer the oath set out in the preceding paragraph to each 
judge of election and assistant, substituting for the word “registrar” the words 
“judge of elections in” or “assistant in,” whichever is appropriate. 

(b) Appointment of Special Registration Commissioners. — The county 
board of elections in those counties having 15 or more voting precincts shall 
appoint, in addition to registrars and judges, at least two persons of good repute 
and qualifications to act as special registration commissioners. In counties 
with less than 15 voting precincts the county board of elections may, in its 
discretion, appoint special registration commissioners. Persons appointed as 
special registration commissioners shall be appointed on the date on which 
registrars and judges are appointed pursuant to G.S. 163-41 or within 60 days 
thereafter and shall serve for two years, but the county board of elections may 
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terminate their authority at any time without cause. In counties having 15 or 
more voting precincts the county chairman of each of the two political parties 
having the greatest voter registration in the State shall have the right to 
recommend two or more registered voters who are residents of the county for 
appointment as special registration commissioners. If such recommendations 
are received by the county board of elections at least five days prior to the date 
on which appointments of registrars and judges must be made, the county 
board of elections shall make one appointment from each list of names 
recommended. 

No person shall be eligible to serve as a special registration commissioner, 
who holds any elective office under the government of the United States, or of 
the State of North Carolina or any political subdivision thereof. 

No person shall be eligible to serve as a special registration commissioner, 
who serves as chairman of any state, congressional district, county, or precinct 
political party or political organization. 

No person shall be eligible to serve as a special registration commissioner 
who is a candidate for nomination or election. 

No special registration commissioner who is the wife, husband, mother, 
father, son, daughter, brother or sister of any candidate for nomination or 
election may serve as special registration commissioner during the period 
beginning when the person files a notice of candidacy or otherwise obtains 
ballot access and ending on the date of the primary if the candidate is on the 
primary ballot or ending on the day of the general election if the candidate is 
on the general election ballot. The county board of elections shall temporarily 
disqualify the special registration commissioner for that period and shall have 
authority to appoint a temporary substitute who is a member of the same 
political party, to serve until the special registration commissioner is no longer 
disqualified. 

If the commissioner being temporarily replaced was appointed from a list of 
names which the board of elections was required to appoint one of, then the 
board of elections must appoint the temporary substitute from a list of two 
names submitted by the chairman of that political party. 

In all counties authorized to appoint special registration commissioners the 
chairman of each political party shall have the right to recommend registered 
voters who are residents of the county for appointment as special registration 
commissioners. If such recommendations are received by the county board of 
elections at least five days prior to the date on which such appointments must 
be made the county board should make appointments from the names thus 
recommended, although it shall not be required to do so. 

Before entering upon his duties each special registration commissioner shall 
take and subscribe the following oath of office to be administered by an officer 
authorized to administer oaths and file it with the county board of elections: 

BT Uae, LARS. , do solemnly swear (or affirm) that I will support the Constitution 
of the United States: that I will be faithful and bear true allegiance to the State 


or may be established for the government thereof; that I will endeavor to 
support, maintain and defend the Constitution of said State, not inconsistent 
with the Constitution of the United States; that I will administer the duties of 
my office as special registration commissioner LOD. terete County without 
fear ue SayDrs to the best of my knowledge and ability, according to law; so help 
me, or 

(c) Publication of Names of Precinct Officials. — Immediately after 
appointing registrars, judges, and special registration commissioners as herein 
provided, the county board of elections shall publish the names of the persons 
appointed in some newspaper having general circulation in the county or, in 
lieu thereof, at the courthouse door, and shall notify each person appointed of 
his appointment, either by letter or by having a notice served upon him by the 
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sheriff. (1901, c. 89, ss. 8, 9, 16; Rev., ss. 4307, 4308, 4309; C.S., ss. 5928, 5929, 
5930; 1923, c. 111, s. 2; 1929, c. 164, s. 18; 1933, c..165, s. 3; 1947, c. 505, s. 2: 
1953, c. 843; c. 1191, s. 3; 1955, c. 800; 1957, c. 784, s. 1; 1963, c. 303, s. 1; 1967, 
c.'776,; 8.1; 1973, c.,435;.c. 1223; s. 2;.1975, c. 159, ss. 3, 4;.c. 711; c. 807, s. & 


§ 163-42 — 


1979, c. 766, s. 1; c. 782; 1981, c. 628, ss. 1, 2; c. 954, ss. 2, 4.) 


Effect of Amendments. — The first 1979 
amendment substituted “The county board of 
elections may” for “In counties which adopt 
full-time and permanent registration the 
county board of elections may” at the beginning 
of the first sentence of subsection (b). 

The second 1979 amendment substituted “no 
later than 60 days following the date on which 
registrars are appointed pursuant to GS. 
163-41” for “at the same time as required by 
G.S. 163-41 for the appointment of registrars” 
preceding “and shall” in the former second (now 
third) sentence of the first paragraph of subsec- 
tion (b). 

The first 1981 amendment, effective July 1, 
1981, substituted “in those counties having 15 
or more voting precincts shall appoint,” for 
“may, in its discretion,” in the first sentence of 
the first paragraph of subsection (b), substi- 
tuted “and judges, at least two” for “select” in 


§ 163-41.1. Certain relatives 


together. 


the first sentence of the first paragraph of sub- | 


section (b), inserted “and qualifications” near 
the end of that sentence, added the second sen- 


tence in the first paragraph of subsection (b), | 


substituted “on” for “no later than 60 days 
following” in the third sentence of the first 
paragraph of subsection (b), inserted “and 
judges” and “or within 60 days thereafter” in 
that sentence, added the fourth and fifth sen- 
tences in the first paragraph of subsection (b), 
and added “all” near the beginning of the first 
sentence of the second paragraph of subsection 
(b). 

The second 1981 amendment substituted the 
second through fifth paragraphs of subsection 
(a) for the former second and third paragraphs 
which dealt with similar subject matter, and 
added the second through sixth paragraphs of 
subsection (b). 


prohibited from _ serving 


(b) No precinct official who is the wife, husband, mother, father, son, daugh- 
ter, brother or sister of any candidate for nomination or election may serve as 
precinct official during any primary or election in which such candidate par- 
ticipates. The county board of elections shall temporarily disqualify any such 
official for the specific primary or election involved and shall have authority 
to appoint a substitute official, from the same political party, to serve only 
qurng we. Reunary or election at which such conflict exists. (1975, c. 745; 1979, 
G: 4 Sd 


Effect of Amendments. — The 1979 amend- 
ment deleted the catchline of subsection (b) 
which read “Temporary Prohibition,” and 
inserted “mother, father” and “brother or sis- 
ter” near the beginning of the first sentence of 
subsection (b). 


Only Part of Section Set Out. — As only 
subsection (b) was changed by the amendment, 
subsection (a) is not set out. 


§ 163-42. Assistants at polls; appointment; term of office; 
qualifications; oath of office. 


Each county and municipal board of elections is authorized, in its discretion, 
to appoint two or more assistants for each precinct to aid the registrar and 
judges. Not more than two assistants shall be appointed in precincts having 
500 or less registered voters. Assistants shall be qualified voters of the precinct 
for which appointed. When the board of elections determines that assistants 
are needed in a precinct an equal number shall be appointed from different 
pentice parties, unless the requirement as to party affiliation cannot be met 

ecause of an insufficient number of voters of different political parties within 
a precinct. 
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The chairman of each political party in the county shall have the right to 
recommend from three to 10 registered voters in each precinct for appointment 
as precinct assistants in that precinct. If the recommendations are received by 
it before the seventh Saturday before the primary is to be held, the board shall 
make appointments of the precinct assistants for each precinct from the names 
thus recommended. 

Before entering upon the duties of the office, each assistant shall take the 
oath prescribed in G.S. 163-41(a) to be administered by the registrar of the 
precinct for which the assistant is appointed. (1929, c. 164, s. 35; 1933, c. 165, 
s. 24; 1953, c. 1191, s. 3; 1967, c. 775, s. 1; 1973, c. 793, s. 95; c. 1359, ss. 1-3; 
1975, c. 19, s. 67; 1977, c. 95, ss. 1, 2; 1981, c. 954, s. 3.) 


Effect of Amendments. — The 1977 amend- 
ment rewrote the first paragraph and deleted 
the fourth paragraph, which read “In all pre- 
cincts, whether using voting machines or paper 
ballots, the county board of elections may 
appoint one precinct assistant for each 300 


voters registered in that precinct in addition to 
the two required precinct assistants.” 

The 1981 amendment deleted the former 
third paragraph which provided: “No person 
who is a candidate for nomination or election 
shall be eligible to serve as an assistant.” 





§ 163-43. Ballot counters; appointment; qualifications; oath 
of office. 


The county board of elections of any county may authorize the use of precinct 
ballot counters to aid the registrars and judges of election in the counting of 
ballots in any precinct or precincts within the county. The county board of 
elections shall appoint the ballot counters it authorizes for each precinct or, in 
its discretion, the board may delegate authority to make such appointments to 
the precinct registrar, specifying the number of ballot counters to be appointed 
for each precinct. 

No person shall be eligible to serve as a ballot counter, who holds any elective 
office under the government of the United States, or of the State of North 
Carolina or any political subdivision thereof. 

No person shall be eligible to serve as a ballot counter, who serves as 
chairman of a state, congressional district, county, or precinct political party 
or political organization. | 

No person who is the wife, husband, mother, father, son, daughter, brother 
or sister of any candidate for nomination or election may serve as ballot counter 
_ during any primary or election in which such candidate qualifies. 

No person shall be eligible to serve as a ballot counter who is a candidate for 
- nomination or election. 

Upon acceptance of appointment, each ballot counter shall appear before the 
_ precinct registrar at the voting place immediately at the close of the polls on 
the day of the primary or election and take the following oath to be adminis- 
tered by the registrar: 


discharge the duties of ballot counter in........ precinct}: myuyeds : County 
for primary (or election) held this day, and that I will fairly and honestly 
tabulate the votes cast in said primary (or election); so help me, God.” The 
names and addresses of all ballot counters serving in any precinct, whether 
appointed by the county board of elections or by the registrar, shall be reported 
by the registrar to the county board of elections at the county canvass following 
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the primary or election. (1953, c. 843; 1955, c. 800; 1963, c. 303, s. 1; 1967, c. | 
775, s. 1; 1981, c. 954, s. 5.) 


Effect of Amendments. — The 1981 amend- | 
ment added the second through fifth para- 


graphs. | 


§ 163-45. Observers; appointment. 


| 
: 

The chairman of each political party in the county shall have the right to 
designate two observers to attend each voting place at each primary and elec- © 
tion and such observers may, at the option of the designating party chairman, 
be relieved during the day of the primary or election after serving no less than | 
four hours and provided the list required by this section to be filed by each 
chairman contains the names of all persons authorized to represent such | 
chairman’s political party. Not more than two observers from the same political 
party shall be permitted in the voting enclosure at any time. This right shall — 
not extend to the chairman of a political party during a primary unless that — 
party is participating in the primary. In any election in which an unaffiliated | 
candidate is named on the ballot, he or his campaign manager shall have the 
right to appoint two observers for each voting place consistent with the provi- 
sions specified herein. Persons appointed as observers must be registered 
voters of the precinct for which appointed and must have good moral character. 
Observers shall take no oath of office. 

Individuals authorized to appoint observers must submit in writing to the 
registrar of each precinct a signed list of the observers appointed for that 
precinct. Individuals authorized to appoint observers must, prior to 10:00 A.M. 
on the fifth day prior to any primary or general election, submit in writing to 
the chairman of the county board of elections two signed copies of a list of 
observers appointed by them, designating the precinct for which each observer 
is appointed. Before the opening of the voting place on the day of a primary or 
general election, the chairman shall deliver one copy of the list to the registrar 
for each affected precinct. He shall retain the other copy. The chairman, or the 
registrar and judges for each affected precinct, may for good cause reject any 
appointee and require that another be appointed. The names of any persons 
appointed in place of those persons rejected shall be furnished in writing to the 
registrar of each affected precinct no later than the time for opening the voting 
place on the day of any primary or general election, either by the chairman of 
the county board of elections or the person making the substitute appointment. 

An observer shall do no electioneering at the voting place, and he shall in 
no manner impede the voting process or interfere or communicate with or 
observe any voter in casting his ballot, but, subject to these restrictions, the 
registrar and judges of elections shall permit him to make such observation and 
take such notes as he may desire. (1929, c. 164, s. 36; 1953, c. 843; 1955, c. 800; 

c: 874;'s.:7; 1959; c: 616) 's: 27 1963) ch303) 5? 1: 1967, C775; St 2s 19736. 798; 
ss. 14, 94; 1977, c. 453.) 


Effect of Amendments. — The 1977 amend- 
ment, in the first paragraph, divided the former 
first sentence into the present first and third 
sentences by deleting “Provided, that in a pri- 
mary” and inserting the present second sen- 
tence, substituted “designate” for “appoint” in 
the present first sentence, added the language 
beginning “and such observers may” to the end 
of the present first sentence, inserted “during a 


primary” in the present third sentence, substi- 
tuted “unaffiliated candidate” for “independent 
candidate” in the present fourth sentence, 
added “consistent with the provisions specified 
herein” to the end of the present fourth sen- 
tence, and deleted the former third sentence, 
which read “Observers serve also as chal- 
lengers.” 
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-§ 163-46. (Effective until July 1, 1982) Compensation of pre- 
cinct officials and assistants. 


The precinct registrar shall be paid the sum of thirty-five dollars ($35.00) per 
day for his services on the day of a primary, special or general election. Judges 
_ of election shall each be paid the sum of thirty dollars ($30.00) per day for their 
services on the day of a primary, special or general election. Assistants, 
appointed pursuant to G.S. 163-42, shall each be paid the sum of twenty-five 
dollars ($25.00) per day for their services on the day of a primary, special or 
general election. Ballot counters appointed pursuant to G.5S. 163-43 shall be 
paid a minimum of five dollars ($5.00) for their services on the day of a pri- 
mary, general or special election. 

Registrars shall be paid the sum of twenty dollars ($20.00) per day and 
judges shall be paid the sum of fifteen [dollars] ($15.00) per day for attendance 
at the county canvass, pursuant to G.S. 163-173; or for attending the polling 
place for the purpose of registering voters upon instruction from the chairman 
of the county board of elections. 

The chairman of the county board of elections, along with the supervisor of 
elections, shall conduct an instructional meeting prior to each primary and 
general election which shall be attended by each registrar and judge of elec- 
tion, unless excused by the chairman, and such precinct election officials shall 
be paid the sum of fifteen dollars ($15.00) for attending the instructional 
meetings required by this section. 

In its discretion, the board of county commissioners of any county may 
provide funds with which the county board of elections may pay registrars, 
judges, assistants, and ballot counters in addition to the amounts specified in 
this section. Observers shall be paid no compensation for their services. 

A person appointed to serve as registrar or judge of election when a previ- 
ously appointed registrar or judge fails to appear at the voting place or leaves 
his post on the day of an election or primary, shall be paid the same compensa- 
tion as the registrar or judge appointed prior to that date. (1901, c. 89, s. 42; 
Rev., s. 4311; C.S., s. 5932; 1927, c. 260, s. 2; 1931, c. 254, s. 16; 1933, c. 165, 
s. 3; 1935, c. 421, s. 1; 1939, c. 264, s. 1; 1941, c. 304, s. 1; 1945, c. 758, s. 3; 1947, 
- ¢. 505, s. 11; 1951, c. 1009, s. 1; 1953, c. 843; 1955, c. 800; 1957, c. 182, s. 2; 1963, 
~ ¢. 303, s. 1; 1967, c. 775, s. 1; 1969, c. 24; 1971, c. 604; 1973, c. 793, ss. 15, 16, 
B94; 1977, c. 626, s. 1; 1979, c. 403.) 


Cross References. — For this section as The 1979 amendment increased the pay of 
amended effective July 1, 1982, see the follow- _ precinct registrars from $25.00 to $35.00 per 
ing section, also numbered 163-46. day, of election judges from $20.00 to $30.00 per 


Effect of Amendments. — The 1977 amend-__ day, and of election assistants from $15.00 to 
ment substituted “supervisor of elections” for $25.00 per day, for all elections conducted after 
“executive secretary” in the third paragraph. July 1, 1979. 


§ 163-46. (Effective July 1, 1982) Compensation of precinct 
officials and assistants. 
The precinct registrar shall be paid the state minimum wage for his services 


on the day of a primary, special or general election. Judges of election shall 
each be paid the state minimum wage for their services on the day of a primary, 
special or general election. Assistants, appointed pursuant to G.S. 163-42, shall 
each be paid the state minimum wage for their services on the day ofa primary, 
preci or general election. Ballot counters appointed pursuant to G.S. 163-43 
shall be paid a minimum of five dollars ($5.00) for their services on the day of 


a primary, general or special election. 
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Registrars shall be paid the sum of twenty dollars ($20.00) per day and : 
judges shall be paid the sum of fifteen [dollars] ($15.00) per day for attendance 
at the county canvass, pursuant to G.S. 163-173; or for attending the polling © 
place for the purpose of registering voters upon instruction from the chairman : 
of the county board of elections. 

The chairman of the county board of elections, along with the supervisor of — 
elections, shall conduct an instructional meeting prior to each primary and — 
general election which shall be attended by each registrar and judge of elec- 
tion, unless excused by the chairman, and such precinct election officials shall 
be paid the sum of fifteen dollars ($15.00) for attending the instructional 
meetings required by this section. 

In its discretion, the board of county commisisoners of any county may 
provide funds with which the county board of elections may pay registrars, 
judges, assistants, and ballot counters in addition to the amounts specified in 
this section. Observers shall be paid no compensation for their services. 

A person appointed to serve as registrar or judge of election when a previ- 
ously appointed registrar or judge fails to appear at the voting place or leaves 
his post on the day of an election or primary shall be paid the same compensa- 
tion as the registrar or judge appointed prior to that date. 

For the purpose of this section, the phrase “the State minimum wage,” means 
the amount set by G.S. 95-25.3(a). For the purpose of this section, no other 
provision of Article 2A of Chapter 95 of the General Statutes shall apply. (1901, 
c. 89, s. 42; Rev., s. 4311; C.S., s. 5932; 1927, c. 260, s. 2; 1931, c. 254, s. 16; 1933, 
c. 165, s. 3; 1935, c. 421, s. 1; 1939, c. 264, s. 1; 1941, c. 304, s. 1; 1945, c. 758, 
s. 3; 1947, c. 505, s. 11; 1951, c. 1009, s. 1; 1953, c. 843; 1955, c. 800; 1957, c. 
182, s. 2; 1963, c. 303, s. 1; 1967, c. 775, s. 1; 1969, c. 24; 1971, c. 604; 1978, c. 
793, ss. 15, 16, 94; 1977, c. 626, s. 1; 1979, c. 403; 1981, c. 796, ss. 1, 2.) 


Cross References. — For this section asin the State minimum wage, of election judges 
effect until July 1, 1982, see the preceding sec- from $30.00 per day to the State minimum 
tion, also numbered 163-46. wage, of election assistants from $25.00 per day 

Effect of Amendments. — The 1981 amend- _ to the State minimum wage, and added the last 
ment, effective July 1, 1982,changedtherateof paragraph in the section. 
pay of precinct registrars from $35.00 per day to 


SUBCHAPTER ITI. QUALIFYING TO VOTE. 
ARTICLE 6. 


Qualifications of Voters. 


§ 163-55. Qualifications to vote; exclusion from electoral 
franchise. 


Legal Periodicals. — For comment entitled, voting rights to convicted criminals, see 50 
“State Durational Residence Requirementsasa N.C.L. Rev. 903 (1972). 
Violation of the Equal Protection Clause,” see 3 For survey of 1972 case law on student 
N.C. Cent. L.J. 233 (1972). suffrage, see 51 N.C.L. Rev. 1060 (1973). 

For a note on the constitutionality of denying 
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CASE NOTES 


University Student, etc. — Wake County Bd. of Elections, 280 N.C. 600, 

A student who intends to remain in his col- 187 S.E.2d 52 (1972) may be interpreted to the 
lege community only until graduation should contrary, it is modified accordingly. Lloyd v. 
not for that reason alone be denied the right to Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 
vote in that community. Insofar as Hall v. 


§ 163-57. Residence defined for registration and voting. 


All registrars and judges, in determining the residence of a person offering 
to register or vote, shall be governed by the following rules, so far as they may 


y: 

(1) That place shall be considered the residence of a person in which his 
habitation is fixed, and to which, whenever he is absent, he has the 
intention of returning. 

(2) A person shall not be considered to have lost his residence who leaves 
his home and goes into another state or county of this State, for 
temporary purposes only, with the intention of returning. 

(3) A person shall not be considered to have gained a residence in any 
county of this State, into which he comes for temporary purposes only, 
yubhoul the intention of making such county his permanent place of 
abode. 

(4) If a person removes to another state or county within this State, with 
the intention of making such state or county his permanent residence, 
he shall be considered to have lost his residence in the state or county 
from which he has removed. 

(5) If a person removes to another state or county within this State, with 
the intention of remaining there an indefinite time and making such 
state or county his place of residence, he shall be considered to have 
lost his place of residence in this State or the county from which he has 
removed, notwithstanding he may entertain an intention to return at 
some future time. 

(6) If a person goes into another state or county, or into the District of 
Columbia, and while there exercises the right of a citizen by voting in 
an election, he shall be considered to have lost his residence in this 
State or county. 

(7) School teachers who remove to a county for the purpose of teaching in 
the schools of that county temporarily and with the intention or expec- 
tation of returning during vacation periods to live in the county in 
which their parents or other relatives reside, and who do not have the 
intention of becoming residents of the county to which they have 
moved to teach, for purposes of registration and voting shall be con- 
sidered residents of the county in which their parents or other rela- 
tives reside. 

(8) If a person removes to the District of Columbia or other federal terri- 
tory to engage in the government service, he shall not be considered 
to have lost his residence in this State during the period of such service 
unless he votes there, and the place at which he resided at the time 
of his removal shall be considered and held to be his place of residence. 

(9) If a person removes to a county to engage in the service of the State 
government, he shall not be considered to have lost his residence in 
the county from which he removed, unless he demonstrates a contrary 
intention. 

(10) For the purpose of voting a spouse shall be eligible to establish a 
separate domicile. (19th amendt. U.S. Const.; amendt. State Const., 
1920; 1901, c. 89, s. 15; Rev., s. 4316; C. S., s. 5937; Ex. Sess. 1920, c. 
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18, s. 1; 1933, c. 165, s. 4; 1945, c. 758, s. 7; 1955, c. 871, s. 2; 1967, c. 


775, s. 1; 1981, c. 184.) 


Effect of Amendments. — The 1981 amend- 
ment added subdivision (10). 
Legal Periodicals. — For survey of 1972 


case law on student suffrage, see 51 N.C.L. Rev. 
1060 (1973). 


CASE NOTES 


Test of Domicile. — A person has domicile 
for voting purposes at a place if he (1) has aban- 
doned his prior home, (2) has a_ present 
intention to make that place his home, and (3) 
has no intention presently to leave that place. 
Lloyd v. Babb, 296 N.C. 416, 251 S.E.2d 843 
(1979). 

As Applied to Students. — A student is 
entitled to register to vote at the place where he 
is attending school if he can show by his decla- 
rations and by objective facts that he (1) has 
abandoned his prior home, (2) has a present 
intention of making the place where he is 
attending school his home, and (3) intends to 
remain in the college town at least as long as he 
is a student there and until he acquires a new 
domicile. Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 


A registrar is not bound by a student’s 
mere statements as to his intent, no more 
than he is bound by the statements of anyone 
seeking to register to vote. Lloyd v. Babb, 296 
N.C. 416, 251 S.E.2d 843 (1979). 

Evidence of Domicile. — 


Domicile can be proved by various kinds of 
direct and circumstantial evidence. Lloyd v. 
Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 


Rebuttable Presumption of Student’s 
Domicile. — 

There is a rebuttable presumption that a 
student who leaves his parents’ home to go to 
college is not a resident for voting purposes of 
the place where the college is located. The effect 
of this presumption is to place the burden of 
going forward with some proof of residence on a 
student seeking to register to vote. As with 
other persons the student has the burden of 
persuasion on the issue. Lloyd v. Babb, 296 N.C. 
416, 251 S.E.2d 843 (1979). 


The rebuttable presumption does not treat 
students differently from the rest of the popu- 
lation. It is merely a specialized statement of 
the general rule that the burden of proof is on 
one alleging a change in domicile. Lloyd v. 
Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 


There is no denial of equal protection in 
the use of the rebuttable presumption that 
a student who leaves his parents’ home to go to 
college is not domiciled in the place where the 
college is located. Lloyd v. Babb, 296 N.C. 416, 
251 S.E.2d 843 (1979). 


He need not also intend to stay in the col- 
lege community beyond graduation in 
order to establish his domicile there. Lloyd 
v. Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 

An adult student may acquire a domicile, 
etc. — 


A student who intends to remain in this col- 
lege community only until graduation should 
not for that reason alone be denied the right to 
vote in that community. Insofar as Hall v. 
Wake County Bd. of Elections, 280 N.C. 600, 
187 S.E.2d 52 (1972) may be interpreted to the 
contrary, it is modified accordingly. Lloyd v. 
Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 


It is reasonable for election officials to 
inquire of students seeking to register more 
thoroughly than of other persons. This addi- 
tional screening procedure is not an 
impermissible attempt to “fence out” a segment 
of the community because of the way they may 
vote. It is instead a permissible attempt to 
determine who are members of the relevant 
community. Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 


In order to determine whether in fact a 
student has abandoned his prior home and 
presently intends to make the college town his 
home and intends to remain in the college town 
at least as long as he is a student there, a regis- 
trar should make inquiry of students more 
searching and extensive than may generally be 
necessary with respect to other residents. The 
kinds of questions that should be asked are gen- 
erally set out in Hall v. Wake County Bd. of 
Elections, 280 N.C. 600, 187 S.E.2d 52 (1972). A 
registrar is not limited to these questions. One 
that should be asked of all persons seeking to 
register is “Are you now registered to vote, and, 
if so, where?” Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 


Constitutionality of Inquiry. — The use of 
direct and circumstantial evidence, including 
the results of inquiries into a_student’s 
ownership of property, vacation plans, etc., to 
determine the domicile of the student is not an 
unjustifiable intrusion into the private affairs 
of students attempting to register to vote, and is 
not an attempt to make unconstitutional classi- 
fications on the basis of wealth, travel, and 
property ownership. Lloyd v. Babb, 296 N.C. 
416, 251 S.E.2d 843 (1979). 
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And Courts May Order That Such Inqui- 
ries Follow a Set Questionnaire. — If neces- 
sary to ensure that registrars comply with the 
law and make the necessary inquiries as to resi- 
dence a court may order that these inquiries be 
in the form of a questionnaire to be devised by 
the court or by the county board of elections 
under the court’s supervision. Lloyd v. Babb, 
296 N.C. 416, 251 S.E.2d 843 (1979). 

Constitutionality of Use of Ques- 
tionnaire. — The use of a questionnaire and 
the application of a presumption of 
nonresidency in order to place the burden of 
producing some evidence of residency upon the 
student seeking to register is constitutionally 
permissible where the practices and the 
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guidelines under which they are carried out are 
not devices to keep students who are legal resi- 
dents from voting, but rather are designed to 
help registrars obtain the necessary facts to 
determine whether a student is entitled to vote 
in a particular locality. Lloyd v. Babb, 296 N.C. 
416, 251 S.E.2d 843 (1979). 

Student’s Residence Is a Question of 
Fact. — 

A student’s residence for voting purposes is a 
question of fact dependent upon the circum- 
stances of each individual’s case. There is no 
permissible manner for making group deter- 
minations of residence. Lloyd v. Babb, 296 N.C. 
416, 251 S.E.2d 843 (1979). 


§ 163-59. Right to participate or vote in party primary. 


No person shall be entitled to vote or otherwise participate in the primary 
election of any political party unless he 


(1) Is a registered voter, and 


(2) Has declared and has had recorded on the registration book or record 
the fact that he affiliates with the political party in whose primary he 
proposes to vote or participate, and 

(3) Is in good faith a member of that party. 








Any person who will become qualified by age or residence to register and vote 
in the general election or regular municipal election for which the primary is 
held, even though not so qualified by the date of the primary, shall be entitled 
to register for the primary and general or regular municipal election prior to 
the primary and then to vote in the primary after being registered. Such person 
may register not earlier than 60 days nor later than the twenty-first day prior 
to the primary. (1915, c. 101, s. 5; 1917, c. 218; C. S., s. 6027; 1959, c. 1203, s. 
6; 1967, c. 775, s. 1; 1971, c. 1166, s. 4; 1973, c. 793, s. 20; 1981, c. 33, s. 1.) 


Effect of Amendments. — The 1981 amend- 
ment substituted “the twenty-first day prior to 


the primary” for “21 days prior to the primary” 
at the end of the section. 


CASE NOTES 


Cited in Hooks v. Eure, 423 F. Supp. 55 
(W.D.N.C. 1976). 


ARTICLE 7. 


Registration of Voters. 


§ 163-65. Registration books and records. 


CASE NOTES 


Stated in Hurow v. Miller, 45 N.C. App. 58, 
262 S.E.2d 287 (1980). 
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§ 163-66. Custody of registration records and pollbooks; 
access; obtaining copies. 


In all counties the registration records, books, registration certificates, | 
indexes, computer lists, discs, labels and tapes and other records of registration 
and voting shall be and remain in the possession of the county board of elec- 
tions. The county board of elections shall keep all such records in a safe and 
secure place where they may not be tampered with, stolen or destroyed. If 
possible, the board shall keep them in a fireproof vault or file. The board may | 
exercise supervision and control of these records through its properly desig- | 
nated officers and employees. It shall be the duty of the county board of elec- | 
tions, on application of any candidate, or the county chairman of any political 
party, or any other person, to furnish a list of the persons registered to vote in — 
the county or in any precinct or precincts therein. No registrar shall furnish — 
lists of registered voters or permit the registration records of his precinct to be 
copied. The county board of elections shall furnish such lists and upon request, : 
it may furnish selective lists according to party affiliation, sex, race, date of 
registration, or any other reasonable category. In all instances, however, the 
county board of elections shall require persons to whom any list is furnished © 
to make full reimbursement for the expense incurred in preparing it. 
Notwithstanding the above, however, the chairman of each political party in 
the county, as defined in G.S. 163-96, shall be entitled biennially, upon written 
request, to one free list of all registered voters in his county showing the name, 
address, sex, political affiliation and precinct of each registered voter, provided, 
that in counties having voter records maintained on electronic data processing 
equipment, such lists shall not be furnished biennially but instead on the 
following schedule: once in each odd-numbered year, once during the first six 
calendar months of each even-numbered year, and once during the last six 
months of each even-numbered year. In addition to the typed, mimeographed, 
xeroxed or computer print-out lists required hereinabove, each county that 
provides voters’ lists from computers shall, upon written request from the State 
chairman of each political party, provide at least 120 days prior to each general 
election a computer disc or tape containing the name, address, sex, race, age, 
political affiliation and precinct of each registered voter and it shall be the 
responsibility of each State chairman receiving such discs or tapes to provide 
them to candidates for election who are candidates of their respective political 
parties and who request the discs or tapes in writing. The free list to be 
furnished to the county chairman of each political party shall group the regis- 
tered voters by precinct and shall be furnished as soon as practicable but no 
later than 30 days after said request. (1901, c. 89, s. 83; Rev., s. 4382; C.S., s. 
6016; 1931, c. 80; 1939, c. 263, s. 342; 1949, c. 916, ss. 6, 7; 1953, c. 843; 1955, 
c.. 800;.1959, c. 883; 1963, c. 303, s. 1; 1967, c. 775, s. 1; 1973, c. 793, s. 22; 1975; 
c. 12; 1979, 2nd Sess., c. 1242; 1981, c. 656.) 






Effect of Amendments. — The 1979, 2nd 
Sess., amendment, effective July 1, 1980, added 
the proviso at the end of the ninth sentence. 

The 1981 amendment inserted “computer 
lists, discs, labels and tapes” in the first sen- 
tence, substituted “all such records” for “these 
books” in the second sentence, added “or file” at 


the end of the third sentence, inserted “in the 
county” and “written” in the ninth sentence, 
added the tenth sentence, and inserted “to be” 
following “free list,” “to” following “furnished” 
and “county” preceding “chairman” near the 
beginning of the last sentence. 
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§ 163-67. Full-time registration; application to register. 


(a) The county boards of elections shall establish, prior to January 1, 1971, 
a full-time system of registration, as prescribed by the State Board of Elections, 
under which the registration books, process, and records shall be open 
continuously for the acceptance of registration applications and for the regis- 
tration of voters at all reasonable hours and time consistent with the daily 
function of all other county offices. In such counties no registration shall entitle 
a registrant to vote in any primary, general or special election unless the 
registrant shall have made application not later than the twenty-first day, 
excluding Saturdays and Sundays, immediately preceding such primary, gen- 
eral or special election, provided that nothing shall prohibit registrants from 
registering to vote in future elections during such period. 

When full-time registration has been established in a county, the official 
record of registration shall be made and kept in the form of an application to 
register which, as precribed by the State Board of Elections, shall contain all 
information necessary to show the applicant’s qualifications to register. In such 
a county, no person shall be registered to vote without first making a written, 
sworn, and signed application to register upon the form prescribed by the State 
Board of Elections. If the applicant cannot write because of physical disability, 
_ his name shall be written on the application for him by the election official to 
whom he makes application, but the specific reason for the applicant’s failure 
to sign shall be clearly stated upon the face of the application. 

Registrars and special registration commissioners appointed under the pro- 
visions of G.S. 163-41 may take registration applications from and administer 
registration oaths to qualified applicants without regard to the precinct resi- 
dence of the registrar, special registration commissioner, or applicant: Pro- 
vided, however, the county board of elections shall have power to limit the 
areas in which registrars and special registration commissioners may exercise 
the authority conferred in this paragraph. 

Applications to register which have been completed by persons who have 
taken the required oath shall be forwarded promptly to the county board of 
elections. An application to register shall constitute a valid registration unless 
the county board of elections shall notify the applicant of its rejection within 
30 days after its completion; provided that where the application is completed 
during the last 51 days prior to the election but at least 21 days, excluding 
Saturdays and Sundays, prior to the election, the notification of rejection shall 
be made no less than 14 days prior to the election or the application shall 
constitute a valid registration. If the application is rejected after the close of 
the registration books as provided in G.S. 163-67(a) the board shall notify the 
applicant at least 14 days before the election that it has rejected his applica- 
tion. The applicant may appear before the board and, if he establishes his 
qualifications to register prior to the election, he shall be permitted to vote. The 
loose-leaf binders containing the precinct records and the duplicate regis- 
ean record, required by G.S. 163-65(a), shall be kept at all times in a safe 
place. 

For the purpose of receiving registration applications, registrars shall attend 
the voting places in their precincts only on such days and at such hours as may 
be fixed by the county board of elections: Provided, the county board of elections 
shall not require registrars to be present at the voting places for this purpose 
on any day later than the twenty-first day, excluding Saturdays and Sundays, 
prior to a primary or election. In its discretion, the county board of elections 
may require no attendance by registrars at the voting places for the purpose 
of receiving registration applications. 

The county board of elections is authorized to make reasonable rules and 
regulations, not inconsistent with law and State Board regulations, to insure 
full-time registration as provided in this section. 
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(b) In counties which have less than 14,001 registered voters the State Board 
of Elections shall prescribe reasonable regulations permitting such counties to 
operate a modified full-time office to the extent that the operation of such 
full-time office will not necessarily be required to be open such as is required 
in counties with total registered voters in excess of 14,000; provided, that 
nothing herein shall preclude such counties from maintaining office hours for 
registration consistent with the hours observed by all other offices within said 
county. 

(c) No Registration on Day of Primary or Election; Exception. — No person 
shall be permitted to register on the day of an election or primary, unless he 
shall have become qualified to register and vote between the date the regis- 
tration period expired and the date of the succeeding primary or election. No 
one shall be permitted to register on the day of a second primary unless he shall 
have become qualified to register and vote between the date of the first primary 
and the date of the succeeding second primary. 

(d) The cost of maintaining the registration and election processes required 
by this section and G.S. 163-67.1 shall be allocated by the respective boards of 
county commissioners upon approval of budget requirements submitted by the 
respective county board of elections. The respective boards of county commis- 
sioners shall appropriate reasonable and adequate funds necessary for the 
legal functions of the county boards of elections, including reasonable and just 
compensation of the supervisor of elections. (1901, c. 89, ss. 18, 21; Rev., ss. 
4322, 4323; C.S., ss. 5946, 5947; 1923, c. 111, s. 3; 1933, c. 165, s. 5; 1947, c. 475; 
1953, c. 843; 1955, c. 800; 1957, c. 784, ss. 3, 4; 1961, c. 382; 1963, c. 303, ss. 
1, 2; 1967, c. 761, s. 3; c. 775, s. 1; 1969, c. 750, ss. 1, 2; 1977, c. 626, s. 1; 1979, 
c. 539, s. 5; c. 766, s. 2; 1981, c. 33, s. 2.) 


Effect of Amendments. — The 1977 amend- _ required by G.S. 163-65(a), shall be kept at all 


ment substituted “supervisor of elections” for 
“executive secretary” at the end of subsection 
(d). 
The first 1979 amendment, effective Sept. 1, 
1979, inserted “excluding Saturdays and 
Sundays” near the middle of the second sen- 
tence of the fourth paragraph of subsection (a), 
substituted “14” for “21” near the end of that 
sentence, and substituted the present third and 
fourth sentences of that paragraph for the 
previous third sentence which read: “The 
loose-leaf binders containing the precinct 
records and the duplicate registration record, 


times in a safe place.” 

The second 1979 amendment deleted the 
former last sentence in subsection (b), which 
read: “In counties which operate under a 
modified, full-time system as authorized by this 
section, registration commissioners shall not be 
allowed.” 

The 1981 amendment substituted “later than 
the twenty-first day” for “less than 21 days” in 
the second sentence of the first paragraph of 
subsection (a), and in the proviso in the fifth 
paragraph in subsection (a). 


CASE NOTES 


Stated in Hurow v. Miller, 45 N.C. App. 58, 
262 S.E.2d 287 (1980). 


§ 163-69. Permanent registration. 


The registration certificates shall be a permanent public record of regis- 
tration and qualification to vote, and they shall not thereafter be cancelled 
except as otherwise provided in this Chapter. No new registration shall be 
ordered pursuant to G.S. 163-78 either by precinct, or countywide, unless the 
permanent registration certificates have been lost or destroyed by theft, fire, 
or other hazard. 

In the event of any division of precincts or changes in precinct boundaries, 
the board of elections shall not cancel the existing registration or order a new 
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registration, but it shall immediately correct the existing precinct registration 
certificates to conform to the division or change. 

To the end that the permanent registration records shall be purged of the 
names of registrants who have died or who have become disqualified to vote 
since registration, the Department of Human Resources, on or before the 
fifteenth day of the months of March, June, September and December, shall 
furnish free of charge to each county board of elections a certified list of the 
names of deceased persons who were residents of that county, such certified list 
to be based upon the information supplied by death certificates received by the 
Department of Human Resources during the preceding quarter. Upon the 
receipt of such a certification from the health director, the county board of 
elections shall cause to be removed from its permanent registration records the 
name of any person appearing on the death certification. 

Any voter who neither voted in the first nor the second of the two most recent 
consecutive presidential elections and who failed to vote in any other election 
conducted in the period between the two presidential elections shall be purged. 

In addition, beginning no later than January 2, 1981, following the presiden- 
tial election in 1980 and thereafter in the period beginning no later than 30 
days after each subsequent presidential election, the county board of elections 
shall not remove from the permanent registration records the name of any 
person who voted, according to the poll or other record of voting, in either: 

(1) One of the two most recent successive presidential elections, or 

(2) In any other election conducted in the period between the two presiden- 
tial elections. Also, at any time, including the time required by this 
section for mandatory purging of persons who have not voted for the 
specified period, the county board of elections shall remove from the 
permanent registration records the names of all persons who have 
moved their residence from the county as indicated by cancellation 
notices received from other counties and other states and shall remove 
the names of those persons who have died according to the certified list 
received from the Department of Human Resources. Prior to removing 
any person’s name from the registration records for failure to vote as 
specified in the mandatory purge provision, the county board of elec- 
tions shall cause to be mailed to the person affected, at the address 
shown on the permanent registration records, a notice to show cause 
why his registration should not be voided. If such person shall appear 
at the county board of elections office, or shall furnish evidence by 
mail, and show that his qualifications to register and vote in the 
precinct in which he is registered remain the same, or if he has moved 
within the county and he shall transfer his registration to the precinct 
in which he resides in accordance with G.S. 163-72.2, his name shall 
not be removed from the permanent registration records. Any person 
whose name has been removed from these records for failure to vote 
for four consecutive years or for removal of residence from the county 
shall be permitted to reregister at any time he can demonstrate that 
he is qualified to register and vote. 

Nothing in this section shall prohibit the county board of elections from 
restoring to the permanent registration records the name of any person upon 
proof that he is not dead, or that he has voted in the county within the four-year 
period, or has not removed his residence from the county. (1953, c. 843; 1955, 
c. 800; 1963, c. 303, s. 1; 1965, c. 1116, s. 1; 1967, c. 775, s. 1; 1973, c. 793, s. 
25; 1975, c: 395; 1981; c. 39; s. 1;.c. 87,8: 1;,c. 308, s. cL.) 


Effect of Amendments. — The first 1981 and show that his qualifications to register and 
amendment rewrote the next-to-last sentence of vote remain as they were when he was first 
the present fifth paragraph, which sentence registered, his name shall not be removed from 
formerly read: “If such a person shall appear the permanent registration records.” Session 


277 


§ 163-69.1 


Laws 1981, c. 39, s. 2 provides: “All purges 
previously processed in accordance with provi- 
sions contained in this act are validated.” 

The second 1981 amendment substituted the 
present fourth paragraph and the first sentence 
of the present fifth paragraph for the first sen- 
tence of the former fourth paragraph, which 
sentence read: “In addition, beginning in the 
12-month period following the presidential 
election in 1972 and thereafter in the period 
beginning no later than thirty days after each 
subsequent presidential election, the county 
board of elections shall remove from the perma- 
nent registration records the names of all 
persons who have failed to vote, according to 
the poll or other record of voting, for a period of 
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four years.” Session Laws 1981, c. 87, s. 2, pro- | 
vides: “All purges previously processed in 
accordance with provisions contained in this act 
are hereby validated.” 

The third 1981 amendment deleted “other” 
following “at any” near the beginning of the 
second sentence of the present fifth paragraph 
and substituted “the specified period” for “a 
period of four years” and “shall” for “may” and 
added the language beginning “as indicated by” 
at the end of that sentence. In the third sen- 
tence of the present fifth paragraph, the amend- 
ment substituted “as specified in the 
mandatory purge provision” for “for four con- 
secutive years or for removal of residence from 
the county as authorized by this section.” 


CASE NOTES 


Stated in Hurow v. Miller, 45 N.C. App. 58, 
262 S.E.2d 287 (1980). 


§ 163-69.1. Change of voter’s name. 


(a) If the name of a voter is changed in accordance with G.S. 48-36, 50-12, 
or Chapter 101 of the General Statutes, or if a married voter assumes the last 
name of her spouse, the voter shall not be required to re-register, but shall 
report the change of name in accordance with subsection (b) of this section 
before voting. 

(b) A voter whose name has been changed shall report such change of name 
to an official authorized to register voters under G.S. 163-80 no later than the 
twenty-first day (excluding Saturdays and Sundays) prior to an election, pri- 
mary, or special election in order to vote in said election if the name change 
occurred on or before that date. Alternatively, the voter may report such 
change to the registrar at the polls, and, if otherwise eligible, may vote. 

Any report made under this section shall be made under oath, and on a form 
prescribed by the county board of elections. (1979, c. 480; 1981, c. 33, s. 3.) 


Effect of Amendments. — The 1981 amend- 
ment substituted “no later than _ the 


twenty-first day” for “no later than 21 days” in 
the first sentence of subsection (b). 


§ 163-72. Registration procedure; oath. 


(a) Before questioning any applicant for registration as to his qualifications, 
the registrar shall present to the applicant a certification which shall be read 
by or to the applicant on his request and then signed by the applicant: “I hereby 
certify that the information I shall give with respect to my qualifications and 
identity is true and correct to the best of my knowledge. 
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(Signature of applicant)” 

After signing the certification, the applicant shall state as accurately as 
possible his name, age, place of birth, place of residence, political party 
affiliation, if any, under the provisions of G.S. 163-74, the name of any munic- 
ipalities in which he resides, and any other information which may be material 
to a determination of his identity and qualification to be admitted to regis- 
tration. The applicant shall also present to the registrar written or docu- 
mentary evidence that he is the person he represents himself to be. The 
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registrar, if in doubt as to the right of the applicant to register, may require 
other evidence satisfactory to him as to the applicant’s qualifications. 

(b) If the registrar finds the applicant duly qualified and entitled to be 
registered, he shall administer the following registration oath to him, omitting 
the words in parentheses if the applicant does not claim residence in any 
municipality: 
do solemnly swear (or affirm) that I will support the 
Constitutions of the United States and the State of North Carolina; that I will 
have been a resident of this State and this precinct for 30 days by the date of 
the next election; that I have not registered, nor will I vote in any other county 
or State, so help me, God. 

If the registrar finds the applicant qualified and entitled to be registered, and 
if the applicant has taken the oath prescribed in the preceding paragraph, the 
registrar shall register him by recording his name, age, race, residence, place 
of birth, municipality in which entitled to vote, and the precinct, municipality, 
county, or state from which he has removed in the event of a removal, in the 
appropriate columns of the registration book or other registration record. 

The registration book or other record containing the information required by 
the preceding paragraph shall be evidence against the applicant in any court 
of law in a proceeding for false or fraudulent registration. 

(c) Repealed by Session Laws 1979, c. 135, s. 1, effective March 12, 1979. 

(d) Officers authorized by G.S. 163-80(a) to register voters shall personally 
examine the applicant and administer the oaths prescribed in G.S. 163-72(a) 
and (b) to each individual applying to register, and the officer shall sign the 
individual’s application in the presence of the applicant at the time he takes 
the application. 

(e) Any individual not authorized by G.S. 163-80 to register voters shall 
complete the registration application on behalf of any applicant only in the 
physical presence of an authorized registration officer, who shall in such case 
examine the applicant and administer the oaths required in G.S. 163-72(a) and 
(b). The registration officer shall sign the application in the presence of the 
applicant at the time he takes the application. 

(f) The application of any individual who is registered by a procedure other 
than as set out in subsections (d) and (e) of this section shall be void. (1901, c. 
89, s. 12; Rev., s. 43819; C. S., s. 5940; Ex. Sess. 1920, c. 93; 1933, c. 165, s. 5; 
1951, c. 984, s. 1; 1953, c. 843; 1955, c. 800; c. 871, s. 2; 1957, c. 784, s. 2; 1963, 
c. 303; s. 1; 1967,'¢. 775, s. 1; 1971, ci 1166; si 6; 1973x793, s.'27; c. 1223, s. 
3; 1975, c. 234, s. 2; 1979, c. 135, s. 1; c. 539, ss. 1-3; c. 797, ss. 1, 2; 1981, c. 222, 
c. 308, s. 2.) 
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Effect of Amendments. — The first 1979 
amendment, effective Sept. 1, 1979, repealed 
subsection (c), which provided that no regis- 
tered voter should be required to reregister 
upon moving from one precinct to another in 
the same county and outlined the procedure for 
transfer of registration in such an event. 

The second 1979 amendment, effective Sept. 
1, 1979, added subsections (d), (e), and (f). 

The third 1979 amendment, effective Sept. 1, 
1979, rewrote the first paragraph of subsection 
(a), substituting a written certification for an 
oral oath; and rewrote the registration oath 
contained in the first paragraph of subsection 
(b). The amendatory act purported to amend 
“G.S. 163-72(a) . .. by rewriting as follows,” and 
set out only the first paragraph of the subsec- 
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tion as rewritten. However, it appears that 
there was no intention of eliminating the sec- 
ond paragraph of subsection (a), and that para- 
graph has been retained in the section as set out 
above. 

The first 1981 amendment inserted “subsec- 
tions (d) and (e) of” in subsection (f). 

The second 1981 amendment substituted 
“After signing the certification” for “After 
being sworn” at the beginning of the second 
paragraph of subsection (a). The second 1981 
amendatory act directed that the substitution 
be made “in the second sentence of the first 
paragraph.” The first sentence of the second 
paragraph was plainly intended, and the 
amendment has been given effect in accordance 
with this intent. 


§ 163-72.1 GENERAL STATUTES OF NORTH CAROLINA § 163-72.2 


CASE NOTES 


Quoted in Lloyd v. Babb, 296 N.C. 416, 251 Cited in Hooks v. Eure, 423 F. Supp. 55 
S.E.2d 843 (1979). (W.D.N.C. 1976). 


§ 163-72.1. Cancellation of prior registration. 


(a) After having accepted the application for registration, and after advising 
the applicant that he is still bound by the oath first administered pursuant to 
G.S. 163-72, the registrar shall ask the applicant whether he is, at that time, 
also registered to vote in any other county, municipality or state. If the appli- 
cant answers in the affirmative, the registrar shall obtain from him a signed 
authorization (in duplicate) to cancel all prior registrations. The authorization 
shall set forth the name under which the person previously was registered, his 
prior address (including state, county, street address, and precinct, if known), 
and the name under which he is applying to register. It shall be addressed to 
the appropriate election officials in the other county, municipality or state and 
shall request them to cancel his voting registration in that county or state. It 
also shall direct the county board of elections to which he is currently applying 
for registration to transmit a signed copy of the authorization to the appropri- 
ate election officials in the other county, municipality or state. 

(1977, c. 265, s. 3.) 


Effect of Amendments. — The 1977 amend- Only Part of Section Set Out. — As the rest 
ment substituted “(in duplicate)” for “(in tripli- of the section was not changed by the amend- 
cate)” in the second sentence of subsection (a). ment, only subsection (a) is set out. 


§ 163-72.2. Change of address within a county. 


(a) No registered voter shall be required to reregister upon moving from one 
precinct to another in the same county. 

(b) In lieu thereof, the voter may in person, or by returnable first class mail, 
file a written report with the county board of elections, signed in his own hand, 
setting forth: 

(1) His full name, 

(2) His former residence address, 

(3) His new residence address, and 

(4) The date he moved to the new address. 

The voter shall sign his name himself and shall not cause or allow his 
aiBD BATS to be signed by any other person unless he is unable to sign his name 

imself. 

(c) If the request is in proper form, and the board is satisfied as to the facts 
asserted and the signature, it shall immediately transfer the voter’s regis- 
tration to his new precinct, and notify the voter in person or by returnable mail 
of his new voting place and precinct. The board shall also correct his regis- 
tration for municipal elections, if necessary. 

(d) If a written report is submitted but does not contain sufficient informa- 
tion, the board shall request further information before acting. 

(e) No report filed under this section shall be effective for a primary or 
election unless received by the board of elections on or before the twenty-first 
day (excluding Saturdays and Sundays) before the primary or election, except 
that if the report is submitted before the deadline but more information is 
oy baashanty such report shall be effective for the primary or election if sufficient 
information is received more than 14 days before the primary or election. 

(f) For the purpose of this section, a report in person shall be considered filed 
with the county board of elections if filed with any election official of that 
county authorized to register voters under G.S. 163-80. 
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(g) A county board of elections may make available printed forms containing 
| spaces for the information required by this section. (1979, c. 135, s. 2.) 


Editor’s Note. — Session Laws 1979, c. 135, 
s. 4, makes this section effective Sept. 1, 1979. 


_§ 163-74. Record of political party affiliation or unaffiliated 
status; changing recorded affiliation; 
correcting erroneous record. 


___ (a) Every person who registers to vote shall, at the time application is made, 
(1) state his desired political party affiliation or (ii) state that he wishes to be 

_ recorded as an “unaffiliated” voter. The person before whom the voter is regis- 

tering shall record the affiliation requested by the voter. Such recorded party 

affiliation, or unaffiliated designation, shall thereafter be permanent unless, 

_ or until, the registrant changes it under the provisions of subsection (b) of this 
section. 


If the applicant (registrant) refuses to declare his party affiliation upon 
request, or if the applicant refuses further to state that he desires to be recorded 
as unaffiliated, then the registrar or other officer shall inform the applicant 
that although he may register, his record shall be designated “unaffiliated” 
and he shall not be eligible to vote in any political party primary but may vote 
in any general election. 


(b) Change of Party Affiliation or Unaffiliated Status. — No registered elec- 
tor shall be permitted to change the record of his party affiliation or 
unaffiliated status for a primary, second primary or special or general election 
after the close of the registration books immediately prior to any such election. 
Any registrant who desires to have the record of his party affiliation or 
unaffiliated status changed on the registration book shall, no later than the 
twenty-first day (not including Saturdays and Sundays) before the election go 
to the chairman or the supervisor of elections of the county board of elections 
or to other registration officials specified in G.S. 163-80 and request that the 
change be made. Before being permitted to have the change made, the 
chairman, supervisor of elections or other registration official shall require the 
registrant to take the following oath, and it shall be the duty of the elections 
officer to administer it: 


(1) If the voter desires to change from one political party to another, or 
from unaffiliated to a political party: 


wy artes ier ye , do solemnly swear (or affirm) that I desire in good 
faith to change my party affiliation from the.......... Party (or from 
unaffiliated status) tothe.......... Party, and that such change 
of affiliation be made on the registration records in the manner pro- 
vided by law, so help me, God. 

(2) If the voter desires to change his affiliation with any political party to 
unaffiliated status: 

TACT) .ineacan « , do solemnly swear (or affirm) that I desire in good 
faith to change my party affiliation with the...... Party to 
unaffiliated and that such change of affiliation be made on the regis- 
tration records in the manner provided by law, so help me, God. 


Upon receipt of the required oath, the county board of elections shall immedi- 
ately change the record of the registrant’s party affiliation, or unaffiliated 
status, to conform to that stated in the oath. Thereafter the voter shall be 
Pees registered and qualified to vote in accordance with the effected 
change. 
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Party affiliation may also be changed as provided in G.S. 163-96(c). 

(c) Correction of Erroneous Record of Party Affiliation. — If at any time the 
chairman or supervisor of elections of the county board of elections shall be 
satisfied that an error has been made in designating the party affiliation of any 
voter on the registration records, then the chairman or supervisor of elections 
of the county board of elections shall make the necessary correction after first 
administering to the voter the following oath: 

, do solemnly swear (or affirm) that I desire in good faith to 


have the erroneous entry of my affiliation with the.......... Party, or my 
unaffiliated status on the registration records corrected in the manner pro- 
vided by law to show that I affiliate with the.......... Party (or that I elect 


to be recorded as an unaffiliated voter), so help me, God. (1939, c. 263, s. 6; 
1949, c. 916, ss. 4, 8; 1953, c. 843; 1955, c. 800; c. 871, s. 3; 1957, c. 784, s. 5; 
1963,.c. 303,.s..1; 1967, c...775, s. 1; 1973, c. 793,.ss..30,.31; c.. 1223, s. 5; 1975, 
c..204, 8. 2;.1977,,.c.-130,.s. 1; c..626, s. 1;-1981, c..33, s.,4; c..219, s..4.) 


Effect of Amendments. — The first 1977 
amendment rewrote this section. 

The second 1977 amendment substituted 
“supervisor of elections” for “executive secre- 
tary” in the second and third sentences of sub- 
section (b) and in two places in the introductory 
paragraph of subsection (c). 

Session Laws 1977, c. 130, s. 2, provides: “All 
persons who are recorded on the registration 
books as “Independent” or “No Party” 
designees, as of the date of ratification of this 
act, shall be presumed to be recorded as 


request, in the manner provided by law, that 
their registration record be changed. The State 
Board of Elections shall issue appropriate 
directives to each county board of elections to 
effect compliance with this section.” 

The first 1981 amendment substituted “no 
later than the twenty-first day” for “not less 
than 21 days” in the second sentence of subsec- 
tion (b). 

The second 1981 amendment, effective July 
1, 1981, added the last paragraph in subsection 
(b). 


“unaffiliated” unless and until such persons 
CASE NOTES 


Cited in Hooks v. Eure, 423 F. Supp. 55 
(W.D.N.C. 1976). 


§ 163-75. Appeal from denial of registration. 


Any person who is denied registration for any reason shall be notified in 
writing by the county board of elections by certified mail or by notice served 
by the sheriff. The registration officer specified in G.S. 163-80 before whom the 
applicant appeared shall submit the name and address of any voter denied 
registration to the chairman or supervisor of the county board of elections in 
order that the chairman shall be able to notify the applicant promptly of his 
denial. Any person who receives a notice of denial of registration may appeal 
the denial to the county board of elections within five days following receipt of 
the notice required herein. The county board of elections shall promptly set a 
date for a public hearing. The notice of appeal shall be in writing and signed 
by the appealing party and shall set forth the name, age and address of the 
appealing party; it shall also state the reasons for the appeal. (1957, c. 287, s. 
23 1967 her 7753's: 194981per 6420 51.) 


Effect of Amendments. — The 1981 amend- 
ment, effective July 1, 1981, rewrote the sec- 
tion. 
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§ 163-76. Hearing on appeal before county board of elec- 
tions. 


The county board of elections shall set a date and time for a public hearing 
and shall notify the appealing party. Every person appealing to the county 
board of elections from denial of registration shall be entitled to a prompt and 
fair hearing on the question of the denied applicant’s right and qualifications 
to register as a voter. All cases on appeal to a county board of elections shall 
be heard de novo. 

Two members of the county board of elections shall constitute a quorum for 
the purpose of hearing appeals on questions of registration. The decision of a 
majority of the members of the board shall be the decision of the board. The 
board shall be authorized to subpoena witnesses and to compel their atten- 
dance and testimony under oath, and it is further authorized to subpoena 
papers and documents relevant to any matters pending before the board. 

If at the hearing the board shall find that the person appealing from a denial 
of registration meets all requirements of law for registration as a voter in the 
county, the board shall enter an order directing that the appellant be regis- 
tered and assign the appellant to the appropriate precinct. Not later than five 
days after an appeal is heard before the county board of elections, the board 
shall give written notice of its decision to the appealing party. (1957, c. 287, s. 
go, 1967, c.'775, s. 1; 1981, c. 542, s. 2.) 


Effect of Amendments. — The 1981 amend- 
ment, effective July 1, 1981, rewrote the first 
sentence of the first paragraph, substituted 
“the denied applicant’s” for “his” in the second 
sentence of the first paragraph, substituted 
“shall be” for “is” in the third sentence of the 
second paragraph, substituted “a denial of reg- 
istration meets all requirements of law for reg- 
istration as a voter in the county” for “the 
decision of the registrar is able to read and 
write any section of the Constitution of North 
Carolina in the English language, and if the 
board further finds that the appellant meets all 
other requirements of law for registration as a 
voter in the precinct in which application was 


made” in the first sentence of the third para- 
graph, deleted “to the precinct registrar” 
preceding “directing that” in the first sentence 
of the third paragraph, substituted “and assign 
the appellant to the appropriate precinct” for 
“as a voter in the precinct from which the 
appeal was taken” at the end of the first sen- 
tence of the third paragraph, deleted the former 
second sentence of the third paragraph which 
provided that the applicant was not to be regis- 
tered in any precinct other than that from 
which the appeal was taken, and inserted 
“written” preceding “notice of’ in the present 
second sentence of the third paragraph. 


§ 163-77. Appeal from county board of elections to superior 


court. 


Legal Periodicals. — For comment on elec- 
tion contests in North Carolina, see 55 N.C.L. 
Rev. 1228 (1977). 


§ 163-80. Officers authorized to register voters. 


(a) Only the following election officials shall be authorized to register voters: 
(1) Any member of a county board of elections who has been duly 
appointed pursuant to G.S. 163-22(c) and properly installed as 
required by G.S. 163-30 and 163-31. 
(2) The supervisor of elections of a county board of elections appointed 
pursuant to the provisions of G.S. 163-35. 
(3) Precinct registrars and judges of election appointed pursuant to the 


provisions of G.S. 163-41. 
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(4) Special registration commissioners appointed pursuant to the author- 
ity and limitation contained in G.S. 163-41(b). 

(5) Full-time and salaried deputy supervisors of elections employed by the 
county board of elections and who work under the direct supervision 
of the board’s supervisor of elections appointed pursuant to the provi- 
sions contained in G.S. 163-35. 

(6) Local public library employees designated by the governing board of 
such public library to be appointed by the county board of elections as 
special library registration deputies. Persons appointed under this 
subsection shall be given the oath contained in G.S. 163-41(b), and 
shall be authorized to accept applications to register on those days and 
during those hours said special deputies are on duty with their respec- 
tive libraries. 

(1977, c. 626, s. 1.) 


Cross References. As to administration of elections” for “deputy executive secretaries” in 
oath to election officials, see § 163-33.1. subdivision (5). 

Effect of Amendments. — The 1977 amend- Only Part of Section Set Out. — As the rest 
ment, in subsection (a), substituted “supervisor of the section was not changed by the amend- 
of elections” for “executive secretary” in subdi- ment, only subsection (a) is set out. 
visions (2) and (5) and “deputy supervisors of 


ARTICLE 8. 


Challenges. 


§ 163-84. Time for challenge other than on day of primary 
or election. 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 163-85. Challenge procedure other than on day of pri- 
mary or election. 


(a) Any registered voter of the county may challenge the right of any person 
to register, remain registered or vote in such county. No such challenge may 
be made after the close of the registration books, pursuant to G.S. 163-67, 
before each primary, general, or special election. 

(b) Challenges Shall Be Made to the County Board of Elections. — Each 
challenge shall be made separately, in writing, under oath and on forms pre- 
scribed by the State Board of Elections, and shall specify the reasons why the 
challenged voter is not entitled to register, remain registered, or vote. When 
a challenge is made, the board of elections shall cause the word “challenged” 
to be written in pencil on the registration records of the voter challenged. The 
pas lenge shall be signed by the challenger and shall set forth the challenger’s 
address. 

(c) Such challenge may be made only for one or more of the following 
reasons: 

(1) That a person is not a resident of the State of North Carolina, or 

(2) That a person is not a resident of the county in which the person is 
registered, or 

(3) That a person is not a resident of the precinct in which the person is 
registered, or 
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(4) That a person is not 18 years of age, or if the challenge is made within 
60 days before a primary, that the person will not be 18 years of age 
by the next general election, or 

(5) That a person has been adjudged guilty of a felony and is ineligible to 
vote under G.S. 163-55(2), or 

(6) That a person is disqualified from voting under G.S. 122-55.2(c) 
because such person has been adjudicated incompetent under the pro- 
visions of Chapter 35 of the General Statutes and has not been 
restored to legal capacity, or 

(7) That a person has been disqualified from voting under G.S. 163-276 
and the period of disqualification has not expired, or 

(8) That a person is not a citizen of the United States, or 

(9) With respect to municipal registration only, that a person is not a 
resident of the municipality in which the person is registered. 

(d) When a challenge is made, the county board of election shall schedule a 
| preliminary hearing on the challenge, and shall take such testimony under 
| oath and receive such other evidence proffered by the challenger as may be 
| offered. The burden of proof shall be on the challenger, and if no testimony is 
| presented, the board shall dismiss the challenge. If the challenger presents 
evidence and if the board finds that probable cause exists that the person 
| challenged is not qualified to vote, then the board shall schedule a hearing on 
the challenge. 

(e) The presentation of a letter mailed by returnable first-class mail to the 
voter at the address listed on the voter registration card and returned because 
| the person does not live at the address shall constitute prima facie evidence 
| that the person no longer resides in the precinct. (1901, c. 89, s. 19; Rev., s. 
| 4339; C.S., s. 5972; 1953, c. 843; 1955, c. 800; 1963, c. 303, s. 1; 1967, c. 775, 
18. 1; 1973, c. 793, s. 34; 1979, c. 357, s. 1.) 


Effect of Amendments. — The 1979 amend- 
| ment rewrote this section. 


lenger resubmits the challenge under this act 
within 60 days of notification, the board of elec- 


Session Laws 1979, c. 357, s. 6, provides: “In 


| the case of any challenge pending on the date of 


ratification of this act [April 13, 1979], the 


| board of elections shall notify the challenger of 


tions shall dismiss the challenge.” 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


the pendency of the challenge. Unless the chal- 


CASE NOTES 






| e er . 
Action for Malicious Prosecution. — 


Actions for malicious prosecution based on 
j administrative proceedings have been limited 
_to instances where there is a type of 
|confinement, or interference with the right to 
earn a livelihood. Therefore an action for mali- 


cious prosecution would not lie where defen- 
dants challenged plaintiff's right to vote under 
subsection (a) of this section. Hurow v. Miller, 
45 N.C. App. 58, 262 S.E.2d 287 (1980). 

Stated in Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 


§ 163-86. Hearing on challenge. 


(a) A challenge made under G.S. 163-85 shall be heard and decided before 
the date of the next primary or election, except that if the board finds that 
because of the number of challenges, it cannot hold all hearings before the date 
of the election, it may order the challenges to be heard and decided at the next 
time the challenged person appears and seeks to vote, as if the challenge had 
been filed under G.S. 163-87. Unless the hearing is ordered held under G.S. 
|163-87, it shall be heard and decided by the board of elections. 

(b) At least 10 days prior to the hearing scheduled under G.S. 163-86(c), the 
board of elections shall mail by first-class mail, a written notice of the chal- 
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lenge to the challenged voter, to the address of the voter listed in the regis- 
tration records of the county. The notice shall state succinctly the grounds 
asserted, and shall state the time and place of the hearing. If the hearing is to 
be held at the polls, the notice shall state that fact and shall list the date of the 
next scheduled election, the location of the voter’s polling place, and the time 
the polls will be open. A copy of the notice shall be sent to the person making 
the challenge and to the chairman of each political party in the county. 

(c) At the time and place set for the hearing on a challenge entered prior to 
the date of a primary or election, the county board of elections shall explain to 
the challenged registrant the qualifications for registration and voting in this 
State. The board chairman, or in his absence the board secretary, shall then 
administer the following oath to the challenged registrant: 

“You swear (or affirm) that the statements and information you shall give 

in this hearing with respect to your identity and qualifications to be registered 
and to vote shall be the truth, the whole truth, and nothing but the truth, so 
help you, God.” 
After swearing the challenged registrant, the board shall examine him as to 
his qualifications to be registered and to vote. If the challenged registrant 
insists that he is qualified, the board shall tender to him the following oath or 
affirmation: 

“You do solemnly swear (or affirm) that you are a citizen of the United 

States; that you are at least 18 years of age or will become 18 by the date of 
the next general election; that you have or will have resided in this State and 
in the precinct for which registered for 30 days by the date of the next general 
election; that you are not disqualified from voting by the Constitution or the 
laws of this State; that yournameis........... , and that in such name you 
were duly registered as a voter of........... precinct; and that you are the 
person you represent yourself to be, so help you, God.” 
If the challenged registrant refuses to take the tendered oath, or submit to the 
board the affidavit required by subsection (d), below, the challenge shall be 
sustained. If the challenged registrant takes the tendered oath, the board may, 
nevertheless, sustain the challenge if it finds the challenged registrant is not 
a legal voter. 

The board, in conducting hearings on challenges, shall have authority to 
subpoena any witnesses it may deem appropriate, and administer the neces- 
sary oaths or affirmations to all witnesses brought before it to testify to the 
qualifications of the persons challenged. 

(d) Appearance by Challenged Registrant. — The challenged registrant 
shall appear in person at the challenge hearing. If he is unable to appear in 
person, he may be represented by another person and must tender to the county 
board of elections an affidavit that he is a citizen of the United States, is at least 
18 years of age or will become 18 by the date of the next general election, has 
or will have resided in this State and in the precinct for which registered for 
30 days by the date of the next general election, is not disqualified from voting 
by the Constitution or laws of this State, isnamed.......... and was duly 
registered as a voter of.......... precinct in such name, and is the person 
represented to be by the affidavit. (1901, c. 89, s. 22; Rev., s. 4340; C.S., s. 5973; 
a c. ths 8, 2° 1967,'c..775, sel; 1971. 'c 1231, 81; T975,¢. (94; 8) ap; to rae 
c. 357, s. 2. 


Cross References. — As to challenges ment rewrote this section. 
pending on the effective date of the 1979 Legal Periodicals. — For survey of 1979 
amendment, see the Editor’s Note to § 163-85. administrative law, see 58 N.C.L. Rev. 1185 
Effect of Amendments. — The 1979 amend- (1980). 
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CASE NOTES 











Stated in Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 


§ 163-87. Challenges allowed on day of primary or election. 


| Legal Periodicals. — For comment on elec- For survey of 1979 administrative law, see 58 
| tion contests in North Carolina; see 55 N.C.L. N.C.L. Rev. 1185 (1980). 
| Rev. 1228 (1977). 





CASE NOTES 


| Cited in Lloyd v. Babb, 296 N.C. 416, 251 
| S.E.2d 843 (1979). 


§ 163-88. Hearing on challenge made on day of primary or 
election. 


Legal Periodicals. — For comment on elec- For survey of 1979 administrative law, see 58 
jtion contests in North Carolina, see 55 N.C.L. N.C.L. Rev. 1185 (1980). 
| Rev. 1228 (1977). 


§ 163-88.1. Request for challenged ballot. 
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further evidence as it deems necessary, and shall have the power of subpoena. 
If any ballots are ordered to be counted, they shall be added to the vote totals. 
(1979, c. 357, s. 3.) 


Cross References. — As to challenges Legal Periodicals. — For survey of 1979 
pending on the effective daie of this section, see administrative law, see 58 N.C.L. Rev. 1185 
the Editor’s Note to § 163-85. (1980). 


§ 163-89. Procedures for challenging absentee ballots. 


Legal Periodicals. — For comment on elec- 
tion contests in North Carolina, see 55 N.C.L. 
Rev. 1228 (1977). 


CASE NOTES 


Stated in Hurow v. Miller, 45 N.C. App. 58, 
262 S.E.2d 287 (1980). 


§ 163-90.1. Burden of proof. 


(a) Challenges shall not be made indiscriminately and may only be made if 
the challenger knows, suspects or reasonably believes such a person not to be 
qualified and entitled to vote. 

(b) No challenge shall be sustained unless the challenge is substantiated by 
affirmative proof. In the absence of such proof, the presumption shall be that 
the voter is properly registered or affiliated. (1979, c. 357, s. 4.) 


Cross References. — As to challenges 
pending on the effective date of this section, see 
the Editor’s Note to § 163-85. 


§ 163-90.2. Action when challenge sustained, overruled, or 
dismissed. 


(a) When any challenge is sustained for any cause listed under G.S. 
163-85(c), the board shall cancel the voter registration of the voter and shall 
remove his card from the book, but shall maintain such record for at least six 
months and during the pendency of any appeal. 

(b) When any challenge heard under G.S. 163-88 or 163-89 is sustained on 
the ground that the voter is not affiliated with the political party shown on his 
registration record, the board shall change the voter’s party affiliation to 
“unaffiliated.” 

(c) When any challenge made under G.S. 163-85 is overruled or dismissed, 
the board shall erase the word “challenged” which appears on the person’s 
registration records. (1979, c. 357, s. 4.) 


Cross References. — As to challenges 
pending on the effective date of this section, see 
the Editor’s Note to § 163-85. 
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§ 163-90.3. Making false affidavit perjury. 


Any person who shall knowingly make any false affidavit or shall knowingly 
swear or affirm falsely to any matter or thing required by the terms of this 
Article to be sworn or affirmed shall be guilty of perjury. (1979, c. 357, s. 4.) 


Cross References. — As to challenges 
pending on the effective date of this section, see 
the Editor’s Note to § 163-85. 


SUBCHAPTER IV. POLITICAL PARTIES. 
ARTICLE 9. 


Political Party Definition. 


§ 163-96. “Political party” defined; creation of new party. 


(a) Definition. — A political party within the meaning of the election laws 
of this State shall be either: 
(1) Any group of voters which, at the last preceding general] State election, 
polled for its candidate for Governor, or for presidential electors, at 
- least ten percent (10%) of the entire vote cast in the State for Governor 
or for presidential electors; or 
(2) Any group of voters which shall have filed with the State Board of 
Elections petitions for the formulation of a new political party which 
are signed by 5,000 persons who, at the time they sign, are registered 
and qualified voters in this State, and which comply with the condi- 
tions prescribed in subsection (b) of this section. Also the petition must 
be signed by at least 200 registered voters from each of four 
congressional districts in North Carolina. To be effective, the peti- 
tioners must file their petitions with the State Board of Elections 
before 12:00 noon on the first day of June preceding the day on which 
is to be held the first general State election in which the new political 
party desires to participate. The State Board of Elections shall 
forthwith determine the sufficiency of petitions filed with it and shall 
immediately communicate its determination to the State chairman of 
the proposed new political party. 
- (b) Petitions for New Political Party. — Petitions for the creation of a new 
_ political party shall contain on the heading of each page of the petition in bold 
- print or all in capital letters the words: “THE UNDERSIGNED REGISTERED 
SIN Se es ee ee COUNTY HEREBY PETITION FOR THE 
FORMATION OF A NEW POLITICAL PARTY AND DO HEREBY REQUEST 
AND DIRECT THE COUNTY BOARD OF ELECTIONS TO CHANGE OUR 
POLITICAL PARTY AFFILIATION TO THE ........ 24 22... PARTY 
IMMEDIATELY FOLLOWING CERTIFICATION OF THE NEW PARTY BY 
THE STATE BOARD OF ELECTIONS. THE NAME, ADDRESS AND TELE- 
PHONE NUMBER OF THE STATE CHAIRMAN OF THE PROPOSED 
BRAT UL Vcd eahi <setcnchsh dened 3) Binee RET RIT RYT at Ins, ‘al bs-benreschtlenines ., THE SIGNERS 
OF THIS PETITION INTEND TO ORGANIZE A NEW POLITICAL PARTY 
TO PARTICIPATE IN THE NEXT SUCCEEDING GENERAL ELECTION.” 
All printing required to appear on the heading of the petition shall be in type 
no smaller than 10 point. In addition to the form of the petition, the organizers 
and petition circulators shall inform the signers of the petition that they shall 
have their current affiliation changed by signing the petition, provided the new 
party is certified. 
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The petitions must specify the name selected for the proposed political party. | 
The State Board of Elections shall reject petitions for the formation of a new 
party if the name chosen contains any word that appears in the name of any > 
existing political party recognized in this State or if, in the Board’s opinion, the - 
name is so similar to that of an existing political party recognized in this State 
as to confuse or mislead the voters at an election. 

The petitions must state the name and address of the State chairman of the 
proposed new political party. 

The validity of the signatures on the petitions shall be proved in accordance 
with one of the following alternative procedures: 

(1) The signers may acknowledge their signatures before an officer autho- 
rized to take acknowledgments, after which that officer shall certify 
the validity of the signatures by appropriate notation attached to the 
petition, or 

(2) A person in whose presence a petition was signed may go before an 
officer authorized to take acknowledgments and, after being sworn, 
testify to the genuineness of the signatures on the petition, after which 
the officer before whom he has testified shall certify his testimony by 
appropriate notation attached to the petition. 

Each petition shall be presented to the chairman of the board of elections of 
the county in which the signatures were obtained, and it shall be the 
chairman’s duty: 

(1) To examine the signatures on the petition and place a check mark on 
the petition by the name of each signer who is qualified and registered 
to vote in his county. 

(2) To attach to the petition his signed certificate 
a. Stating that the signatures on the petition have been checked 

against the registration records and 
b. Indicating the number found qualified and registered to vote in his 


county. 

(3) To return each petition, together with the certificate required by the 
preceding subdivision, to the person who presented it to him for 
checking. 

The group of petitioners shall submit the petitions to the chairman of the 
county board of elections in the county in which the signatures were obtained 
no later than 5:00 P.M. on the fifteenth day preceding the date the petitions 
are due to be filed with the State Board of Elections as provided in subsection 
(a)(2) of this section. Provided the petitions are timely submitted, the chairman 
of the county board of elections shall require a fee of five cents (5¢) for each 
Signature appearing and shall proceed to examine and verify the signatures 
under the provisions of this subsection. Verification shall be completed within 
two weeks from the date such petitions are presented and the required fee 
received. 

(c) Upon receiving a petition for verification under subsection (b), the county 
board of elections shall make and keep a copy of the names of registered voters 
of that county whose names appear on the petition. If the State Board of 
Elections determines under subsection (a) that the petitions are sufficient it 
shall notify the county boards of elections, which shall change those voters’ 
party affiliation or unaffiliated status to affiliation with the new political party 
and thereafter promptly notify all such voters by mail that their political party 
affiliation has been changed in accordance with their direction by signing the 
petition. The State Board of Elections shall prescribe the form of the petition 
and promulgate rules to implement this subsection. (1901, c. 89, s. 85; Rev., s. 
4292; 1915, c. 101, s. 31; 1917, c. 218; C.S., ss. 5913, 6052; 1933, c. 165, ss. 1, 
17; 1949, c. 671, ss. 1, 2; 1967, c. 775, s. 1; 1975, c. 179; 1979, c. 411, s. 3; 1981, 
c. 219, ss. 1-3.) 
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Cross References. — As to changing 
recorded party affiliation, see § 163-74. 

Effect of Amendments. — The 1979 amend- 
ment substituted “June” for “July” near the 
middle of the third sentence of subdivision (2) of 
subsection (a). 


CASE 
Discrimination Against Independent 
Candidates Unconstitutional. — North 


Carolina grossly discriminates against those 
who choose to pursue their candidacies as inde- 
pendents rather than by forming a new political 
party in that a group of voters seeking a place 
on the ballot as a new party must submit peti- 
tions signed by only 10,000 voters, less than one 
sixteenth the number required of an indepen- 
dent candidate and, furthermore, a candidate 
desiring to run in the North Carolina Presiden- 
tial Preference Primary must submit only 
10,000 signatures; since the State asserts no 


1981 CUMULATIVE SUPPLEMENT 


§ 163-98 


The 1981 amendment, effective July 1, 1981, 
substituted “5,000” for “10,000” in the first sen- 
tence of subdivision (a)(2), added the second 
sentence in subdivision (a)(2), rewrote the first 
paragraph of subsection (b), and added subsec- 
tion (c). 


NOTES 
compelling interest for such _ disparate 
treatment, that portion of § 163-122(1) which 


requires an independent candidate for presi- 
dent to file written petitions signed by qualified 
voters equal in number to 10 percent of those 
who voted for Governor in the last 
gubernatorial election is an unconstitutional 
infringement upon the rights of such candidate 
and his supporters to associate for the 
advancement of political beliefs, to cast their 
votes effectively, and to enjoy equal protection 
under law. Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 





§ 163-97.1. Voters affiliated with expired political party. 


The State Board of Elections shall be authorized to promulgate appropriate 
procedures to order the county boards of elections to change the registration 
affiliation of all voters who are recorded on the voter registration books as 
being affiliated with a political party which has lost its legal status as provided 
in G.S. 163-97. The State Board of Elections shall not implement the authority 
contained in this section earlier than 90 days following the certification of the 
election in which the political party failed to continue its legal status as pro- 
vided in G.S. 163-97. All voters affiliated with such expired political party shall 
be changed to “unaffiliated” designation by the State Board’s order and all such 
registrants shall be entitled to declare a political party affiliation as provided 
in G.S. 163-74(b). (1975, c. 789; 1977, c. 408, s. 1.) 


Effect of Amendments. — The 1977 amend- 
ment substituted “‘unaffiliated’” for “‘no 
party’” and “as provided in G.S. 163-74(b)” for 


“on primary election day, consistent with the 
provisions contained in G.S. 163-74(a)” in the 
third sentence. 


§ 163-98. General election participation by new political 
party. 


In the first general election following the date on which a new political party 
qualifies under the provisions of G.S. 163-96, it shall be entitled to have the 
names of its candidates for State, congressional, and national offices printed on 
the official ballots, but it shall not be entitled to have the names of candidates 
for other offices printed on State, district, or county ballots at that election. 

For the first general election following the date on which it qualifies under 
G.S. 163-96, a new political party shall select its candidates by party conven- 
tion. Following adjournment of the nominating convention, but not later than 
the first day of J a prior to the general election, the president of the conven- 
tion shall certify to the State Board of Elections the names of persons chosen 
in the convention as the new party’s candidates for State, congressional, and 
national offices in the ensuing general election. The State Board of Elections 
shall print names thus certified on the appropriate ballots as the nominees of 
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the new party. (1901, c. 89, s. 85; Rev., s. 4292; C. S., s. 5913; 1933, c. 165, s. 
1; 1949, c. 671, s. 1; 1967, c. 775, s. 1; 1979, c. 411, s. 4.) 


Effect of Amendments. — The 1979 amend- _ beginning of the second sentence of the second 
ment substituted “July” for “August” near the paragraph. 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


SUBCHAPTER V. NOMINATION OF CANDIDATES. 
ARTICLE 10. 


Primary Elections. 


§ 163-104. Primaries governed by general election laws; 
authority of State Board of Elections to modify 
time schedule. 


Local Modification to Former §§ 163-117 Session Laws 1979, c. 210, which provides that 
to 163-147. — Session Laws 1945, c. 894, this Article is applicable in Mitchell County. 
relating to Mitchell County, was repealed by 


§ 163-106. Notices of candidacy; pledge; with whom filed; 
date for filing; withdrawal. 


(a) Notice and Pledge. — No one shall be voted for in a primary election 
unless he shall have filed a notice of candidacy with the appropriate board of 
elections, State or county, as required by this section. To this end every candi- 
date for selection as the nominee of a political party shall file with and place 
in the possession of the board of elections specified in subsection (c) of this 
section, a notice and pledge in the following form: 


I hereby file notice as a candidate for nomination as................. 
ine Fe Se ae ie party primary election to be held on............ 
TO or State “WIth (Nee ste sme party, (and I certify that I am 
now registered on the registration records of the precinct in which I reside as 
STA CITALG DT Ge i cc ee ae party.) 


I pledge that if I am defeated in the primary, I will not run for any office as 
a write-in candidate in the next general election. 


Name of candidate 


Witness: 


(Title of witness)” 


Each candidate shall sign his notice of candidacy in the presence of the 
chairman or secretary of the board of elections, State or county, with which he 
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files. In the alternative, a candidate may have his signature on the notice of 
candidacy acknowledged and certified to by an officer authorized to take 
acknowledgments and administer oaths, in which case the candidate may mail 
his notice of candidacy to the appropriate board of elections. 

In signing his notice of candidacy the candidate shall use only his legal name 
and, in his discretion, any nickname by which he is commonly known. 

A notice of candidacy signed by an agent or any person other than the 
candidate himself shall be invalid. 

Prior to the date on which candidates may commence filing, the State Board 
of Elections shall print and furnish, at State expense, to each county board of 
elections a sufficient number of the notice of candidacy forms prescribed by this 
subsection for use by candidates required to file with county boards of elections. 

(b) Eligibility to File. — No person shall be permitted to file as a candidate 
in a primary if, at the time he offers to file notice of candidacy, he is registered 
on the appropriate registration book or record as an affiliate of a political party 
other than that in whose primary he is attempting to file. No person who has 
changed his political party affiliation or who has changed from unaffiliated 
status to party affiliation as permitted in G.S. 163-74(b), shall be permitted to 
file as a candidate in the primary of the party to which he changed unless he 
has been affiliated with the political party in which he seeks to be a candidate 
for at least three months prior to the filing date for the office for which he 
desires to file his notice of candidacy. 

A person registered as “unaffiliated” shall be ineligible to file as a candidate 
in a party primary election. 

(c) Time for Filing Notice of Candidacy. — Candidates seeking party pri- 
/ mary nominations for the following offices shall file their notice of candidacy 
with the State Board of Elections no earlier than 12:00 noon on the first 
Monday in January and no later than 12:00 noon on the first Monday in 
February preceding the primary: 

Governor 

Lieutenant Governor 

All State executive officers 

Justices of the Supreme Court, Judges of the Court of Appeals 

Judges of the superior courts 

Judges of the district courts 

United States Senators 

Members of the House of Representatives of the United States 

District attorneys 

Candidates seeking party primary nominations for the following offices shall 
file their notice of candidacy with the county board of elections no earlier than 
12:00 noon on the first Monday in January and no later than 12:00 noon on the 
first Monday in February preceding the primary: 

State Senators 

Members of the State House of Representatives 

All county offices. 

(d) Notice of Candidacy for Certain Offices to Indicate Vacancy. — In any 
primary in which there are two or more vacancies for Chief Justice and asso- 
ciate justices of the Supreme Court, two or more vacancies for judge of the 
Court of Appeals, or two vacancies for United States Senator from North 
Carolina, or two or more vacancies for the office of superior court judge or two 
or more vacancies for the office of district court judge to be filled by nomina- 
tions, each candidate shall, at the time of filing notice of candidacy, file with 
the State Board of Elections a written statement designating the vacancy to 
which he seeks nomination. Votes cast for a candidate shall be effective only 
for his nomination to the vacancy for which he has given notice of candidacy 
as provided in this subsection. 
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A person seeking party nomination for a specialized district judgeship estab- | 
lished under G.S. 7A-147 shall, at the time of filing notice of candidacy, file 
with the State Board of Elections a written statement designating the spe- — 


cialized judgeship to which he seeks nomination. 

(e) Withdrawal of Notice of Candidacy. — Any person who has filed notice 
of candidacy for an office shall have the right to withdraw it at any time prior 
to the date on which the right to file for that office expires under the terms of 
subsection (c) of this section. 

-(f) Candidates required to file their notice of candidacy with the State Board 
of Elections under subsection (c) of this section shall file along with their notice 
a certificate signed by the chairman of the board of elections or the supervisor 
of elections of the county in which they are registered to vote, stating that the 
person is registered to vote in that county, stating the party with which the 
person is affiliated, and that the person has not changed his affiliation from 
another party or from unaffiliated within three months prior to the filing 
deadline under subsection (c) of this section. In issuing such certificate, the 
chairman or supervisor shall check the registration records of the county to 
verify such information. During the period commencing 36 hours immediately 
preceding the filing deadline the State Board of Elections shall accept, on a 
conditional basis, the notice of candidacy of a candidate who has failed to secure 
the verification ordered herein subject to receipt of verification no later than 
three days following the filing deadline. The State Board of Elections shall 
prescribe the form for such certificate, and distribute it to each county board 
of elections no later than the last Monday in December of each odd-numbered 
year. 

(g) When any candidate files a notice of candidacy with a county board of 
elections under subsection (c) of this section or under G.S. 163-291(2), the 
chairman or supervisor of elections shall, immediately upon receipt of the 
notice of candidacy, inspect the registration records of the county, and cancel 
the notice of candidacy of any person who is not eligible under subsection (c) 
of this section. The Board shall give notice of cancellation to any candidate 
whose notice of candidacy has been cancelled under this subsection by mail or 
by having the notice served on him by the sheriff. (1915, c. 101, ss. 6, 15; 1917, 
c. 218; C. S., ss. 6022, 6035; 1921, c. 217; 1923, c. 111, s. 18; C. S., s. 6055(a); 
1927, c. 260, s. 19; 1929, c. 26, s. 1; 1933, c. 165, s. 12; 1937, c. 364; 1947, c. 505, 
s. 7; 1949, c. 672, s. 4; c. 932; 1951, c. 1009, s. 3; 1955, c. 755, c. 871, s. 1; 1959, 
c. 1203, s. 4; 1965, c. 262; 1967, c. 775, s. 1; c. 1063, s. 2; 1969, c. 44, s. 83; c. 
1190, s. 56; 1971, cc. 189, 675, 798; 1973, c. 47, s. 2; c. 793,.s. 36; c. 862; 1975, 
c. 844, s. 2; 1977, c. 265, ss 4, 5; c. 408, s. 2; c. 661, ss. 2, 3; 1979, c. 24; c. 411, 
Peace Fa Wr 3 A a 


§ 163-106 © 


Effect of Amendments. — The first 1977 
amendment deleted the former fourth para- 
graph of subsection (b), which related to the 
eligibility of unregistered persons to file as 
candidates in a party primary, and deleted “All 
township offices” from the end of subsection (c). 

The second 1977 amendment, in the second 
paragraph of subsection (b), substituted 
““unaffiliated’” for “an independent” and 
inserted “party” preceding “primary election,” 
and deleted the former third paragraph, which 
read “A person registered with no record of 
party affiliation shall be ineligible to file as a 
candidate in a primary election.” 


The third 1977 amendment, in subsection (c), 
substituted “January” for “April,” “first 
Monday in February” for “last Friday in May” 


and “party primary nomination” for “party pri- 
mary nominations” in the introductory lan- 
guage of both paragraphs. 


The first 1979 amendment, effective Sept. 1, 
1979, inserted “or who has changed from 
unaffiliated status to party affiliation” near the 
beginning of the second sentence of the first 
paragraph of subsection (b). 


The second 1979 amendment substituted 
“date on which candidates may commence 
filing, the State Board of Elections shall print 
and furnish, at State expense” for “seventh 
Saturday before the primary, at State expense, 
the State Board of Elections shall print and 
furnish” near the beginning of the fourth para- 
graph of subsection (a). 
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The 1981 amendment added subsections (f) 
and (g). 
Legal Periodicals. — For survey of 1977 


administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


§ 163-107. Filing fees required of candidates in primary; 
refunds. 


(a) Refund of Fees. — If any person who has filed a notice of candidacy and 
paid the filing fee prescribed in subsection (a) of this section, withdraws his 
notice of candidacy within the period prescribed in G.S. 163-106(e), he shall be 
entitled to have the fee he paid refunded. If the fee was paid to the State Board 
of Elections, the chairman of that Board shall certify to the Auditor that the 
refund should be made, and the Auditor shall give his warrant upon the Trea- 
surer of the State who shall make the refund payment. If the fee was paid to 
a county board of elections, the chairman of the Board shall certify to the 
county accountant that the refund should be made, and the county accountant 
shall make the refund in accordance with the provisions of the County Fiscal 
Control Act. 

If any person files a notice of candidacy and pays a filing fee to a board of 
elections other than that with which he is required to file under the provisions 
of G.S. 163-106(e), he shall be entitled to have the fee refunded in the manner 
prescribed in this subsection if he requests the refund before the date on which 
the right to file for that office expires under the provisions of G.S. 163-106(e). 
(1915, c. 101, s. 4; 1917, c. 218; 1919, cc. 50, 139; C.S., ss. 6023, 6024; 1927, c. 
260, s. 20; 1933, c. 165, s. 12; 1939, c. 264, s. 2; 1959, c. 1203, s. 5; 1967, c. 775, 
s. 1; 1969, c. 44, s. 84; 1973, c. 793, s. 37; 1977, c. 265, s. 6.) 


Effect of Amendments. — The 1977 amend- 
ment, in the second paragraph of subsection (b), 
substituted “file under the provisions of G.S. 
163-106(e)” for “file under the provisions of G.S. 
163-106(c)” and “the date on which the right to 
file for that office expires under the provisions 
of G.S. 163-106(e)” for “12:00 noon, on Friday 


preceding the sixth Saturday before the pri- 
mary” and deleted “for refund upon withdrawal 
of candidacy” following “prescribed in this sub- 
section.” 

Only Part of Section Set Out. — As subsec- 
tion (a) was not changed by the amendment, 
only subsection (b) is set out. 


§ 163-107.1. Petition in lieu of payment of filing fee. 


(c) County, Municipal and District Primaries. — If the candidate is seeking 
one of the offices set forth in G.S. 163-106(c) but which is not listed in subsec- 
tion (b) of this section, or a municipal or any other office requiring a partisan 
primary which is not set forth in G.S. 163-106(c) or (d), he shall file a written 
petition with the appropriate board of elections no later than 12:00 noon on 
Monday preceding the filing deadline before the primary. The petition shall be 
signed by ten percent (10%) of the registered voters of the election area in 
which the office will be voted for, who are affiliated with the same political 
party in whose primary the candidate desires to run, or in the alternative, the 
petition shall be signed by no less than 200 registered voters regardless of said 
voter’s political party affiliation, whichever requirement is greater. The board 
of elections shall verify the names on the petition, and if the petition is found 
to be sufficient, the candidate’s name shall be printed on the appropriate 
primary ballot. Petitions for candidates for member of the U.S. House of Rep- 
resentatives, District Attorney, judge of the District Court and judge of the 
Superior Court, or members of the State House of Representatives from 
multi-county districts or members of the State Senate from multi-county dis- 
tricts must be presented to the county board of elections for verification at least 
15 days before the petition is due to be filed with the State Board of Elections, 
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and such petition must be filed with the State Board of Elections no later than 
12:00 noon on Monday preceding the filing deadline. The State Board of Elec- 
tions may adopt rules to implement this section and to provide standard peti- 
tion forms. 

(1977, c. 386.) 


Effect of Amendments. — The 1977 amend- Only Part of Section Set Out. — As the rest 
ment added, at the end of the second sentence of | of the section was not changed by the amend- 
subsection (c), the language beginning “or in ment, only subsection (c) is set out. 
the alternative.” 


§ 163-108. Certification of notices of candidacy. 


(b) No later than 10 days after the time for filing notices of candidacy under 
the provisions of G.S. 163-106(c) has expired, the chairman of the State Board 
of Elections shall certify to the chairman of the county board of elections in 
each county in the appropriate district the names of candidates for nomination 
to the following offices who have filed the required notice and pledge and paid 
the required filing fee to the State Board of Elections, so that their names may 
be printed on the official county ballots: Superior court judge, district court 
judge, and solicitor. 

(1979, c. 797, s. 5.) 


Effect of Amendments. — The 1979 amend- _ fourth Saturday before the primary election” at 
ment, effective Sept. 1, 1979, substituted “No — the beginning of subsection (b). 
later than 10 days after the time for filing Only Part of Section Set Out. — As only 
notices of candidacy under the provisions of subsection (b) was changed by the amendment, 
G.S. 163-106(c) has expired” for “Prior to the — the rest of the section is not set out. 


§ 163-109. Primary ballots; printing and distribution. 


(b) Ballots to Be Furnished by State Board of Elections. — It shall be the 
duty of the State Board of Elections to print official ballots for each political 
party having candidates for the following offices to be voted for in the primary: 

United States Senator, 

Member of the House of Representatives of the United States Congress, 

Governor, and 

All other State offices, except superior court judge, district court judge, and 
district attorney. 

In its discretion, the State Board of Elections may print separate primary 
ballots for each of these offices, or it may combine some or all of them on a 
single ballot. 

At least 60 days before the date of the primary, the State Board of Elections 
shall deliver a sufficient number of these ballots to each county board of elec- 
tions. The chairman of the county board of elections shall furnish the chairman 
of the State Board of Elections with a written receipt for the ballots delivered 
to him within two days after their receipt. 

(c) Ballots to Be Furnished by County Board of Elections. — It shall be the 
duty of the county board of elections to print official ballots for each political 
party having candidates for the following offices to be voted for in the primary: 

Superior court judge, 

District court judge, 

District attorney, 

State Senator, 

Member of the House of Representatives of the General Assembly, and 
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All county offices. 

In printing primary ballots, the county board of elections shall be governed 
by instructions of the State Board of Elections with regard to width, color, kind 
of paper, form, and size of type. 

In its discretion, the county board of elections may print separate primary 
ballots for the district and county offices listed in this subsection, or it may 
combine some or all of them on a single ballot. In a primary election, if there 
shall be 10 or more candidates for nomination to any one office, the county 
board of elections in its discretion may prepare a separate ballot for said office. 

Three days before the primary election, the chairman of the county board of 
~ elections shall distribute official State, district, and county ballots to the regis- 
- trar of each precinct in his county, and the registrar shall give him a receipt 
- for the ballots received. On the day of the primary it shall be the registrar’s 
duty to have all the ballots delivered to him available for use at the precinct 
voting place. 

(d) Repealed by Session Laws 1977, c. 265, s. 8. (1915, c. 101, ss. 8, 17; 1917, 
c. 218; C.S., ss. 6028, 6037; 1927, c. 260, s. 22; 1933, c. 165, s. 16; 1966, Ex. Sess., 
c. 5, ss. 8, 10; 1967, c. 775, s. 1; c. 1063, s. 3; 1973, c. 793, ss. 39-41; 1977, c. 265, 
ss. 7, 8; 1979, c. 411, s. 6.) 


Effect of Amendments. — The 1977 amend- 
ment substituted “district attorney” for 
“solicitor” in the fourth subparagraph of the 
first paragraph of subsection (b), substituted 
“District attorney” for “Solicitor” in the third 
subparagraph of the first paragraph of subsec- 
tion (c), and repealed subsection (d), which 


related to district solicitors’ ballots. 

The 1979 amendment substituted “60 days” 
for “30 days” near the beginning of the first 
sentence of the last paragraph of subsection (b). 

Only Part of Section Set Out. — As subsec- 
tion (a) was not changed by the amendments, it 
is not set out. 


§ 163-110. Candidates declared nominees without primary. 


If a nominee for a single office is to be selected and only one candidate of a 
political party files for that office, or if nominees for two or more offices 
(constituting a group) are to be selected, and only the number of candidates 
equal to the number of the positions to be filled file for a political party for said 
offices, then the appropriate board of elections shall, upon the expiration of the 
filing period for said office, declare such persons as the nominees or nominee 
of that party, and the names shall not be printed on the primary ballot, but 
shall be printed on the general election ballot as candidate for that political 
pouty for that office. For the following offices, this declaration shall be made 

y the county board of elections with which the aspirant filed notice of 
candidacy: All county offices, State Senators in single-county senatorial dis- 
tricts, and members of the State House of Representatives in single-county 
representative districts. For all other offices, this declaration shall be made by 
the State Board of Elections. (1915, c. 101, ss. 13, 19; 1917, c. 218; G.'S.; 8s. 
6033, 6039; 1966, Ex. Sess., c. 5, ss. 9, 11; 1967, c. 775, s. 1; 1973, c. 793, s. 42; 


1975, c. 19, s. 68; 1981, c. 220, ss. 1, 2.) 


Effect of Amendments. — The 1981 amend- 
ment rewrote the first sentence of the section 
and deleted the former last sentence of the sec- 


tion which was similar to the first sentence as 
rewritten. 
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§ 163-111. Determination of primary results; second 
primaries. 


(a) Nomination Determined by Majority; Definition of Majority. — Except as 
otherwise provided in this section, nominations in primary elections shall be 
determined by a majority of the votes cast. A majority within the meaning of 
this section shall be determined as follows: 

(1) If a nominee for a single office is to be selected, and there is more than 
one person seeking nomination, the majority shall be ascertained by 
dividing the total vote cast for all aspirants by two. Any excess of the 
sum so ascertained shall be a majority, and the aspirant who obtains 
a majority shall be declared the nominee. 

(2) If nominees for two or more offices (constituting a group) are to be 
selected, and there are more persons seeking nomination than there 
are offices, the majority shall be ascertained by dividing the total vote 
cast for all aspirants by the number of positions to be filled, and by 
dividing the result by two. Any excess of the sum so ascertained shall 
be a majority, and the aspirants who obtain a majority shall be 
declared the nominees. If more candidates obtain a majority than 
there are positions to be filled, those having the highest vote (equal to 
the number of positions to be filled) shall be declared the nominees. 

(b) Right to Demand Second Primary. — If an insufficient number of 
aspirants receive a majority of the votes cast for a given office or group of offices 
in a primary, a second primary, subject to the conditions specified in this 
section, shall be held: 

(1) Ifa nominee for a single office is to be selected and no aspirant receives 
a majority of the votes cast, the aspirant receiving the highest number 
of votes shall be declared nominated by the appropriate board of elec- 
tions unless the aspirant receiving the second highest number of votes 
shall request a second primary in accordance with the provisions of 
subsection (c) of this section. In the second primary only the two 
aspirants who received the highest and next highest number of votes 
shall be voted for. 

(2) If nominees for two or more offices (constituting a group) are to be 
selected and aspirants for some or all of the positions within the group 
do not receive a majority of the votes, those candidates equal in num- 
ber to the positions remaining to be filled and having the highest 
number of votes shall be declared the nominees unless some one or all 
of the aspirants equal in number to the positions remaining to be filled 
and having the second highest number of votes shall request a second 
primary in accordance with the provisions of subsection (c) of this 
section. In the second primary to select nominees for the positions in 
the group remaining to be filled, the names of all those candidates 
receiving the highest number of votes and all those receiving the 
second highest number of votes and demanding a second primary shall 
be printed on the ballot. 

(c) Procedure for Requesting Second Primary. — 

(1) A candidate who is apparently entitled to demand a second primary, 
according to the unofficial results, for one of the offices listed below, 
and desiring to do so, shall file a request for a second primary in 
writing or by telegram with the Executive Secretary-Director of the 
State Board of Elections no later than 12:00 noon on the seventh day 
(including Saturdays and Sundays) following the date on which the 
primary was conducted, and such request shall be subject to the certi- 
fication of the official results by the State Board of Elections. If the 
vote certification by the State Board of Elections determines that a 
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candidate who was not originally thought to be eligible to call for a 
second primary is in fact eligible to call for a second primary, the 
Executive Secretary-Director of the State Board of Elections shall 
immediately notify such candidate and permit him to exercise any 
options available to him within a 48-hour period following the noti- 
fication: 

Governor, 

Lieutenant Governor, 

All State executive officers, 

Justices, Judges, or District Attorneys of the General Court of 
Justice, 

United States Senators, 

Members of the United States House of Representatives, 

State Senators in multi-county senatorial districts, and 

Members of the State House of Representatives in multi-county 
representative districts. 

(2) A candidate who is apparently entitled to demand a second primary, 
according to the unofficial results, for one of the offices listed below 
and desiring to do so, shall file a request for a second primary in 
writing or by telegram with the chairman or supervisor of the count 
board of elections no later than 12:00 noon on the seventh day (includ- 
ing Saturdays and Sundays) following the date on which the primary 
was conducted, and such request shall be subject to the certification 
of the official results by the county board of elections: 

State Senators in single-county senatorial districts, 

Members of the State House of Representatives in single-county 
representative districts, and 

All county officers. 

(3) Immediately upon receipt of a request for a second primary the appro- 
priate board of elections, State or county, shall notify all candidates 
entitled to participate in the second primary, by telephone followed by 
written notice, that a second primary has been requested and of the 
date of the second primary. 

(d) Tie Votes; How Determined. — 

(1) In the event of a tie for the highest number of votes in a first primary 
between two candidates for party nomination for a single county, or 
single-county legislative district office, the board of elections of the 
county in which the two candidates were voted for shall conduct a 
recount and declare the results. If the recount shows a tie vote, a 
second primary shall be held on the date prescribed in subsection (e) 
of this section between the two candidates having an equal vote, 
unless one of the aspirants, within three days after the result of the 
recount has been officially declared, files a written notice of with- 
drawal with the board of elections with which he filed notice of 
candidacy. Should that be done, the remaining aspirant shall be 
declared the nominee. In the event of a tie for the highest number of 
votes in a first primary among more than two candidates for party 
nomination for one of the offices mentioned in this subdivision, no 
recount shall be held, but all of the tied candidates shall be entered in 
a second primary. 

(2) In the event of a tie for the highest number of votes in a first primary 
between two candidates for a State office, for United States Senator, 
or for any district office (including State Senator in a multi-county 
senatorial district and member of the State House of Representatives 
in a multi-county representative district), no recount shall be held 
solely by reason of the tie, but the two candidates having an equal vote 
shall be entered in a second primary to be held on the date prescribed 
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in subsection (e) of this section, unless one of the two candidates files 
a written notice of withdrawal with the State Board of Elections 
within three days after the result of the first primary has been 
officially declared and published. Should that be done, the remaining 
aspirant shall be declared the nominee. In the event of a tie for the 
highest number of votes in a first primary among more than two 
candidates for party nomination for one of the offices mentioned in this 
subdivision, no recount shall be held, but all of the tied candidates 
shall be entered in a second primary. 

(3) In the event one candidate receives the highest number of votes cast 
in a first primary, but short of a majority, and two or more of the other 
candidates receive the second highest number of votes cast in an equal 
number, the proper board of elections shall declare the candidate 
having the highest vote to be the party nominee, unless all but one of 
the tied candidates give written notice of withdrawal to the proper 
board of elections within three days after the result of the first pri- 
mary has been officially declared. If all but one of the tied candidates 
withdraw within the prescribed three-day period, and the remaining 
candidate demands a second primary in accordance with the provi- 
sions of subsection (c) of this section, a second primary shall be held 
between the candidate who received the highest vote and the 
remaining candidate who received the second highest vote. 

(e) Date of Second Primary; Procedures. — If a second primary is required 
under the provisions of this section, the appropriate board of elections, State 
or county, shall order that it be held four weeks after the first primary. 

There shall be no registration of voters between the dates of the first and 
second primaries. Persons whose qualifications to register and vote mature 
after the day of the first primary and before the day of the second primary may 
register on the day of the second primary and, when thus registered, shall be 
entitled to vote in the second primary. The second primary is a continuation 
of the first primary and any voter who files a proper and timely affidavit of 
transfer of precinct, under the provisions of G.S. 163-72(c), before the first 
primary may vote in the second primary without having to refile the affidavit 
of transfer if he is otherwise qualified to vote in the second primary. Subject 
to this provision for registration, the second primary shall be held under the 
laws, rules, and regulations provided for the first primary. 

(f) No Third Primary Permitted. — In no case shall there be a third primary. 
The candidates receiving the highest number of votes in the second primary 
shall be nominated. If in a second primary there is a tie for the highest number 
of votes between two candidates, the proper party executive committee shall 
select the party nominee for the office in accordance with the provisions of G.S. 
163-114. (1915, c. 101, s. 24; 1917, c. 179, s. 2; c. 218; C.S., s. 6045; 1927, c. 260, 
s. 23; 1931, c. 254, s. 17; 1959, c. 1055; 1961, c. 383; 1966, Ex. Sess., c. 5, s. 13; 
1967, c..775, s. 1; 1969, c. 44, s..85; 1973, .c#47, s. 2; c. 793,.ss. 43, 44; 1975, c. 
844, s. 3; 1977, c. 265, s. 9; 1981, c. 645, ss. 1, 2.) 


Editor’s Note. — Subsection (c) § 163-72, 
referred to in subsection (e) of this section, was 


later than” for “by” near the middle of the first 
sentence, and _ substituted the language 


repealed by Session Laws 1979, c. 135, s. 1. 


Effect of Amendments. — The 1977 amend- 
ment added the present third sentence of the 
second paragraph of subsection (e). 


The 1981 amendment, in subdivision (c)(1), 
substituted “A candidate who is apparently” for 
“An aspirant” at the beginning of the subdi- 
vision, inserted “according to the unofficial 
results” in the first sentence, substituted “no 


beginning “seventh day” and ending “following 
the notification” for “second day after the result 
of the first primary has been officially declared” 
at the end of the introductory paragraph. In 
subdivision (c)(2), the amendment substituted 
“A candidate who is apparently” for “An 
aspirant” at the beginning of the subdivision, 
inserted “according to the unofficial results” 
near the beginning of subdivision (c)(2), deleted 
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“written” preceding “request for a,” inserted “in beginning “seventh day” and ending “Board of 
writing or by telegram” and “Chairman or _ Elections” for “fifth day after the result of the 
Supervisor of the county,” substituted “no later _ first primary has been officially declared” at the 
than” for “in the county in which he filed notice end of the first paragraph. The amendment 
of candidacy by,” and substituted the language added subdivision (c)(3). 


§ 163-112. Death of candidate before primary; vacancy in 
single office. 


(a) If at the time the filing period closes, only two persons have filed notice 
of candidacy for nomination by a political party to a single office, and one of 
the candidates dies within 30 days after the filing period closes, then the proper 
board of elections shall, upon notice of the death, reopen the filing period for 
that party contest, for an additional three days. Should no candidate file during 
the three days, the board of elections shall certify the remaining candidate as 
the nominee of his party as provided in G.S. 163-110. 


(b) If at the close of the filing period more than two candidates have filed for 
a single office, and within 30 days after the filing period closes the board of 
elections receives notice of a candidate’s death, the board shall immediately 
open the filing period for that party contest, for three additional days in order 
for candidates to file for that office. The name of the deceased candidate shall 
not be printed on the ballot. 


In the event a candidate’s death occurs more than 30 days after the closing 
of the original filing period, the names of the remaining candidates shall be 
printed on the ballot. If the ballots have been printed at the time death occurs, 
the ballots shall not be reprinted and any votes cast for a deceased candidate 
shall not be counted or considered for any purpose. In the event the death of 
a candidate or candidates leaves only one candidate, then such candidate shall 
be certified as the party’s nominee for that office. 


(c) Vacancy in Group Offices Within 30 Days After the Filing Period Closes. 
If at the time the filing period closes more persons have filed notice of 
candidacy for nomination by a political party to an office constituting a group 
than there are positions to be filled, and a candidate or candidates dies within 
30 days after the filing period closes, and there remains only the number of 
candidates equal to or fewer than the number of positions to be filled, the 
appropriate board of elections shall reopen the filing period for that party 
contest, for three days for that office. Should no persons file during the 
three-day period, then those candidates already filed shall be certified as the 
party nominees for that office. 


(d) Vacancy in Group Offices More Than 30 Days After the Filing Period 
Closes. In the event a candidate or candidates death occurs more than 30 days 
after the original filing period closes for an office constituting a group, then 
regardless of the number of candidates filed for nomination, the board of elec- 
tions shall be governed as follows: | 


(1) If the ballots have not been printed at the time the board of elections 
receives notice of the death, the deceased candidate’s name shall not 
be printed on the ballot. 


(2) If the ballots have been printed at the time the board of elections 
receives notice of the death, the ballots shall not be reprinted but votes 
cast for the deceased candidate shall not be counted for any purpose. 

(3) In the event the death of a candidate or candidates results in the 
number of candidates being equal to or less than the number of posi- 
tions to be filled for that office, then the remaining candidates shall 
be certified as the party nominees for that office and no primary shall 
be held for that office. 
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(4) If death, resignation or disqualification of candidates results in the 
number of candidates being less than the number of positions to be 
filled for that office, then the appropriate party executive committee 
shall, in accordance with G.S. 163-114, make nominations of persons 
equal to the number of positions to be filled and no primary shall be 
held and those names shall be printed on the general election ballot. 
(1959, c. 1054; 1967, c. 775, s. 1; 1981, c. 434.) 


Effect of Amendments. — The 1981 amend- 
ment rewrote the section. 


ARTICLE 11. 


Nomination by Petition. 


§ 163-122. Unaffiliated candidates nominated by petition. 


(a) Any qualified voter who seeks to have his name printed on the general 
election ballot as an unaffiliated candidate shall: 

(1) If the office is a statewide office, file written petitions with the State 
Board of Elections supporting his candidacy for a specified office. 
These petitions must be filed with the State Board of Elections on or 
before 12:00 noon on the last Friday in June preceding the general 
election and must be signed by qualified voters of the State equal in 
number to two percent (2%) of the total number of registered voters in 
the State as reflected by the most recent statistical report issued by 
the State Board of Elections. Each petition shall be presented to the 
chairman of the board of elections of the county in which the signa- 
tures were obtained. The chairman shall examine the names on the 
petition and place a check mark on the petition by the name of each 
signer who is qualified and registered to vote in his county and shall 
attach to the petition his signed certificate. Said certificates shall 
state that the signatures on the petition have been checked against 
the registration records and shall indicate the number of signers to be 
qualified and registered to vote in his county. The chairman shall 
return each petition, together with the certificate required in this 
section, to the person who presented it to him for checking. Verifica- 
tion by the chairman of the county board of elections shall be com- 
pleted within two weeks from the date such petitions are presented 
and a fee of five cents (5¢) for each name appearing on the petition has 
been received. 

(2) If the office is a district office comprised of two or more counties, file 
written petitions with the State Board of Elections supporting his 
candidacy for a specified office. These petitions must be filed with the 
State Board of Elections on or before 12:00 noon on the last Friday in 
June preceding the general election and must be signed by qualified 
voters of the State equal in number to five percent (5%) of the total 
number of registered voters in the district as reflected by the latest 
statistical report issued by the State Board of Elections. Each petition 
shall be presented to the chairman of the board of elections of the 
county in which the signatures were obtained. The chairman shall 
examine the names on the petition and the procedure for certification 
shall be the same as auecifled in (1) above. 

(3) If the office is a county office or a single county legislative district, file 
written petitions with the chairman or supervisor of the county board 
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of elections supporting his candidacy for a specified county office. 
These petitions must be filed with the county board of elections on or 
before 12:00 noon on the last Friday in June preceding the general 
election and must be signed by qualified voters of the county equal in 
number to ten percent (10%) of the total number of registered voters 
in the county as reflected by the most recent statistical report issued 
by the State Board of Elections. Each petition shall be presented to the 
chairman or supervisor of the county board of elections. The chairman 
shall examine, or cause to be examined, the names on the petition and 
ns procedure for certification shall be the same as specified in (1) 
above. 

(4) If the office is a partisan municipal office, file written petitions with 
the chairman or supervisor of the county board of elections in the 
county wherein the municipality is located supporting his candidacy 
for a specified municipal office. These petitions must be filed with the 
county board of elections on or before the time and date specified in 
G.S. 163-296 and must be signed by the number of qualified voters 
specified in G.S. 163-296. The procedure for certification shall be the 
same as specified in (1) above. 

Upon compliance with the provisions of (1), (2), (3), or (4) of this subsection, 
the board of elections with which the petitions and affidavit have been timely 
filed shall cause the unaffiliated candidate’s name to be printed on the general 
election ballots in accordance with G.S. 163-14C [G.S. 163-140]. 

An individual whose name appeared on the ballot in a primary election 

preliminary to the general election shall not be eligible to have his name placed 
on the general election ballot as an unaffiliated candidate for the same office 
in that year. 
(b) Form of petition. — Petitions requesting an unaffiliated candidate to be 
placed on the general election ballot shall contain on the heading of each page 
of the petition in bold print or in all capital letters the words: “THE 
UNDERSIGNED REGISTERED VOTERS IN.............. COUNTY 
BIRtIGESY eral LIQCIN IN DEAE RIK: oc lels vot ee ews lee AS AN 
UNAFFILIATED CANDIDATE IN THE NEXT GENERAL ELECTION. THE 
UNDERSIGNED HEREBY PETITION THAT SUBJECT CANDIDATE BE 
PLACED ON THE APPROPRIATE BALLOT UPON COMPLIANCE WITH 
THE PROVISIONS CONTAINED IN G:S. 163-122.” (1929, c. 164, s. 6; 1931, 
c. 223; 1935, c. 236; 1967, c. 775, s. 1; 1973, c. 793, s. 50; 1977, c. 408, 's. 3; 1979, 
Dd. BB la ws te GES. 4) LOLs. C. Dos.) 


Editor’s Note. — The reference to § 163-14C 
at the end of the next-to-last paragraph of sub- 
section (a) of this section as rewritten by Ses- 
sion Laws 1981, c. 637, is an error. The correct 
reference, § 163-140, has been inserted in 
brackets. 

Effect of Amendments. — The 1977 amend- 
ment substituted “unaffiliated” for “indepen- 
dent or nonpartisan” in the introductory 
language and in subdivision (2) of the first 
paragraph, and substituted “unaffiliated” for 
“independent” in the second paragraph in the 
section as it stood prior to the 1981 amendment. 


The first 1979 amendment substituted “12:00 
noon on the last Friday in April” for “the last 
Saturday in May” near the beginning of subdi- 
vision (1), and added the last paragraph of the 
section in the section as it stood prior to the 
1981 amendment. 

The second 1979 amendment added subdi- 
vision (3) in the section as it stood prior to the 
1981 amendment. 

Session Laws 1979, c. 534, s. 5, provides: 
“This act is effective with respect to elections 
held on or after July 1, 1979.” 

The 1981 amendment rewrote the section. 
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§ 163-128 


CASE NOTES 


Filing Deadline Unconstitutional. — The 
filing deadline contained in this section does 
not serve a compelling state interest and is an 
unconstitutional restriction on the rights of 
independent candidates and their supporters to 
associate for the advancement of political 
beliefs, to cast their votes effectively, and to 
enjoy equal protection under law since such 
deadline does not protect the integrity of the 
ballot and does result in disparate treatment of 
independent and party candidates. Greaves v. 
State Bd. of Elections, 508 F. Supp. 78 
(E.D.N.C. 1980). 

Because the final paragraph of this section 
totally prohibits the sore loser from running as 
an independent, the early filing deadline for 
independent candidates cannot be said to be 
“necessary” to the accomplishment of the same 
goal. Greaves v. State Bd. of Elections, 508 F. 
Supp. 78 (E.D.N.C. 1980). 

An independent candidate for President 
had standing to challenge the filing 
deadline established by this section, because it 
curtailed his ability to collect the number of 
signatures required to place his name on the 
ballot. Greaves v. State Bd. of Elections, 508 F. 
Supp. 78 (E.D.N.C. 1980). 


Ten Percent Requirement for Indepen- 
dent Candidates Unconstitutional. — North 
Carolina grossly discriminates against those 
who choose to pursue their candidacies as inde- 
pendents rather than by forming a new political 
party in that a group of voters seeking a place 
on the ballot as a new party must submit peti- 
tions signed by only 10,000 voters, less than one 
sixteenth the number required of an indepen- 
dent candidate and, furthermore, a candidate 
desiring to run in the North Carolina Presiden- 
tial Preference Primary must submit only 
10,000 signatures; since the State asserts no 
compelling interest for such disparate 
treatment, that portion of subsection (1) of this 
section which requires an independent candi- 
date for president to file written petitions 
signed by qualified voters equal in number to 
10 percent of those who voted for Governor in 
the last gubernatorial election is an 
unconstitutional infringement upon the rights 
of such candidate and his supporters to asso- 
ciate for the advancement of political beliefs, to 
cast their votes effectively, and to enjoy equal 
protection under law. Greaves v. State Bd. of 
Elections, 508 F. Supp. 78 (E.D.N.C. 1980). 


SUBCHAPTER VI. CONDUCT OF PRIMARIES AND 
ELECTIONS. 


ARTICLE 12. 


Precincts and Voting Places. 


§ 163-128. Election precincts and voting places established 
or altered. 


(a) Each county shall be divided into a convenient number of precincts for 
the purpose of voting, and there shall be at least one precinct encompassed | 
within the territory of each township; provided, however, that upon a resolu- 
tion adopted by the county board of elections and approved by the Secre- 
tary-Director of the State Board of Elections voters from a given precinct 
within a township may be temporarily transferred, for the purpose of voting, 
to a precinct in an adjacent township. Any such transfers shall be for the period 
of time equal only to the term of office of the county board of elections making 
such transfer. When such a resolution has been adopted by the county board 
of elections to assign voters from more than one township to the same precinct, 
then the county board of elections shall maintain separate registration and 
voting records, consistent with the procedure prescribed by the State Board of 
Elections, so as to properly identify the township in which such voters reside. 
There shall be at least one voting place in each precinct. 

The county board of elections shall have power from time to time, by resolu- 
tion, to establish, alter, discontinue, or create such new election precincts or 
voting places as it may deem expedient. Upon adoption of a resolution estab- 
lishing, altering, discontinuing, or creating a precinct or voting place, the 
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board shall give 20 days’ notice thereof prior to the date on which the regis- 
tration books or records next close pursuant to G.S. 163-67. Notice shall be 
given by advertisement in a newspaper having general circulation in the 
county, by posting a copy of the resolution at the courthouse door, and by 
mailing a copy of the resolution to the chairman of every political party in the 
county. 

(b) Each county board of elections shall prepare a map of the county on 
which the precinct boundaries are drawn or described, shall revise the map 
when boundaries are changed, and shall keep a copy of the current map on file 
and posted for public inspection at the office of the Board of Elections, and shall 
file a copy with the State Board of Elections. (Rev., s. 4313; 1913, c. 53; C.S., 
s. 5934; 1921, c. 180; 1933, c. 165, s. 3; 1967, c. 775, s. 1; 1969, c. 570; 1973, c. 
793, ss. 51-53; 1975, c. 798, s. 2; 1979, c. 785; 1981, c. 515, s. 1.) 


Local Modification. — Catawba: 1981, c. former section as subsection (a), and added sub- 
850; Cleveland: 1981, c. 411; Hertford: 1981, c. section (b). 
204; Mecklenburg: 1981, c. 433; Stanly: 1981, c. The 1981 amendment, effective July 1, 1981, 
433. added “and shall file a copy with the State 
Effect of Amendments. — The 1979 amend- __ Board of Elections” at the end of subsection (b). 
ment, effective July 1, 1979, designated the 


ARTICLE 13. 


General Instructions. 


§ 163-137. General, special and primary election ballots; 
names and questions to be printed thereon; dis- 
tribution. 


(a) The ballots printed for use in general and special elections under the 
provisions of this Article shall contain: 

(1) The names of all candidates who have been put in nomination in 
accordance with the provisions of this Chapter by any political party 
recognized in this State. 

(2) The names of all persons who have qualified as unaffiliated candidates 
under the provisions of G.S. 163-122. 

(3) All questions, issues, and propositions to be voted on by the people. 

(b) The ballots prepared for use in general and special elections under the 
provisions of this Article by the State Board of Elections shall be printed and 
delivered to the county boards of elections at least 60 days prior to the date of 
any election in which absentee voting is permitted and at least 60 days prior 
to the date of any election in which absentee voting is not permitted. 

(1977, c. 408, s. 4; 1979, c. 797, s. 6.) 


Cross References. — As to the use of paper substituted “60 days” for “30 days,” in two 
ballots where voting machines used, see places, near the middle and near the end of sub- 


§ 163-162. section (b). 

Effect of Amendments. — The 1977 amend- Only Part of Section Set Out. — As the rest 
ment substituted “unaffiliated” for “indepen- of the section was not changed by the amend- 
dent” in subdivision (2) of subsection (a). ment, only subsections (a) and (b) are set out. 


The 1979 amendment, effective Sept. 1, 1979, 
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CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-140. Kinds of ballots; what they shall contain; 
arrangement. 


(b) General Election Ballots. — 

(1) Ballot for Presidential Electors: On the ballot for presidential electors 
there shall be printed, under the titles of the offices, the names of the 
candidates for President and Vice-President of the United States 
nominated by each political party qualified under the provisions of 
G.S. 163-96. A separate column shall be assigned to each political 
party with candidates on the ballot, and the party columns shall be 
separated by distinct black lines. At the head of each column the party 
name shall be printed in large type and below it a circle, one-half inch 
in diameter, and below the circle the names of the party’s candidates 
for President and Vice-President in that order. On the face of the 
ballot, above the party column division, the following instructions 
shall be printed in heavy black type: 

“a. To vote this ballot, make a cross (X) mark in the circle below the 
name of the political party for whose candidates you wish to vote. 

b. A vote for the names of a political party’s candidates for President 
and Vice-President is a vote for the electors of that party, the 
names of whom are on file with the Secretary of State. 

c. If you tear or deface or wrongly mark this ballot, return it and get 
another.” 

On the bottom of the ballot shall be printed an identified facsimile of 

the signature of the Chairman of the State Board of Elections. 

The official ballot for presidential electors shall not be combined 

with any other official ballots. 

(2) Ballot for United States Senator: Beneath the title and general 
instructions set out in this subsection, the ballot for United States 
Senator shall be divided into parallel columns separated by distinct 
black lines. The State Board of Elections shall assign a separate 
column to each political party having a candidate for the office and one 
to unaffiliated candidates, if any. At the head of each party column the 
party’s name shall be printed in large type, and at the head of the 
column for unaffiliated candidates shall be printed in large type the 
words “Unaffiliated Candidates.” The name of each political party’s 
candidate for United States Senator shall be printed in the appropri- 
ate party column, and the names of unaffiliated candidates for the 
office shall be printed in the column headed “Unaffiliated Candi- 
dates.” At the left of each name shall be printed a voting square, and 
in each column all voting squares shall be arranged in a perpendicular 
line. On the face of the ballot, above the party and unaffiliated column 
division, the following instructions shall be printed in heavy black 
type: 

“a. Vote for only one candidate. 
b. If you tear or deface or wrongly mark this ballot, return it and get 
another.” 
On the bottom of the ballot shall be printed an identified facsimile of 
the signature of the Chairman of the State Board of Elections. 
When the ballot for United States Senator is combined with a ballot 
for another office, below the party name in each column shall be 
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printed a circle, one-half inch in diameter, around which shall be 
plainly printed the following instruction: “For a straight ticket, mark 
within this circle.” The following instructions, in lieu of those specified 
in the preceding paragraph, shall be printed in heavy black type on 
the face of the combined ballot to the top above the party and 
unaffiliated column division: 

“a. To vote for all candidates of one party (a straight ticket), make a 
cross (X) mark in the circle of the party for whose candidates you 
wish to vote. 

b. To vote for candidates of more than one party (a split ticket), do not 
mark in any party circle, but make a cross (X) mark in the square 
opposite the name of each candidate for whom you wish to vote. 

c. If you tear or deface or wrongly mark this ballot, return it and get 
another.” 

(3) Ballot for Member of the United States House of Representatives: 
Beneath the title and general instructions set out in this subsection, 
the congressional district ballot for member of the United States 
House of Representatives shall be divided into parallel columns sepa- 
rated by distinct black lines. The State Board of Elections shall assi 
a separate column to each political party having a candidate for the 
office and one to unaffiliated candidates, if any. At the head of each 
party column the party’s name shall be printed in large type, and at 
the head of the column for unaffiliated candidates shall be printed in 
large type the words “Unaffiliated Candidates.” The name of each 
political party’s candidate for member of the United States House of 
Representatives from the congressional district shall be printed in the 
appropriate party column, and the names of unaffiliated candidates 
for the office shall be printed in the column headed “Unaffiliated 
Candidates.” At the left of each name shall be printed a voting square, 
and in each column all voting squares shall be arranged in a 
perpendicular line. On the face of the ballot, above the party and 
unaffiliated column division, the following instructions shall be 
printed in heavy black type: 

“a. Vote for only one candidate. 

b. If you tear or deface or wrongly mark this ballot, return it and get 
another.” 

On the bottom of the ballot shall be printed an identified facsimile of 

the signature of the Chairman of the State Board of Elections. 

When the ballot for member of the United States House of Rep- 
resentatives is combined with a ballot for another office, below the 
party name in each column shall be printed a circle, one-half inch in 
diameter, around which shall be plainly printed the following instruc- 
tion: “For a straight ticket, mark within this circle.” The following 
instructions, in lieu of those specified in the preceding paragraph, 
shall be printed in heavy black type on the face of the combined ballot 
at the top above the party and unaffiliated column division: 

“a. To vote for all candidates of one party (a straight ticket), make a 
cross (X) mark in the circle of the party for whose candidates you 
wish to vote. 

b. To vote for candidates of more than one party (a split ticket), do not 
mark in any party circle, but make a cross (X) mark in the square 
opposite the name of each candidate for whom you wish to vote. 

c. If you tear or deface or wrongly mark this ballot, return it and get 
another.” 

(4) State Ballot: Beneath the title and general instructions set out in this 
subsection, the ballot for State officers (including judges of the supe- 
rior court) shall be divided into parallel columns separated by distinct 
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black lines. The State Board of Elections shall assign a separate 
column to each political party having candidates for State offices and 
one to unaffiliated candidates, if any. At the head of each party 
column the party’s name shall be printed in large type, and at the head 
of the column for unaffiliated candidates shall be printed in large type 
the words “Unaffiliated Candidates.” Below the party name in each 
column shall be printed a circle, one-half inch in diameter, around 
which shall be plainly printed the following instruction: “For a 
straight ticket, mark within this circle.” With distinct black lines, the 
State Board of Elections shall divide the columns into horizontal sec- 
tions and, in the customary order of office, assign a separate section 
to each office or group of offices to be filled. On a single line at the top 
of each section shall be printed a direction as to the number of candi- 
dates for whom a vote may be cast. If candidates are to be chosen for 
different terms to the same office, the term in each instance shall be 
printed as part of the title of the office. 

The name or names of each political party’s candidate or candidates 
for each office listed on the ballot shall be printed in the appropriate 
office section of the proper party column, and the names of unaffiliated 
candidates shall be printed in the appropriate office section of the 
column headed “Unaffiliated Candidates.” At the left of each name 
shall be printed a voting square, and in each column all voting squares 
shall be arranged in a perpendicular line. 

On the face of the ballot, above the party and unaffiliated column 
division, the following instructions shall be printed in heavy black 
type: 

“a. To vote for all candidates of one party (a straight ticket), make a 
cross (X) mark in the circle of the party for whose candidates you 
wish to vote. 

b. To vote for candidates of more than one party (a split ticket), do not 
mark in any party circle, but make a cross (X) mark in the square 
opposite the name of each candidate for whom you wish to vote. 

c. If you should insert a cross (X) mark in one of the party circles at 
the top of the ballot and also mark in the voting square opposite 
the name of any candidate of any party, your ballot will be 
counted as a straight ticket vote for all of the candidates of the 
party whose circle you marked. 

d. If you tear or deface or wrongly mark this ballot, return it and get 
another.” 

On the bottom of the ballot shall be printed an identified facsimile of 

the signature of the Chairman of the State Board of Elections. 

(5) County Ballot: Beneath the title and general instructions set out in 
this subsection, the ballot for county officers (including solicitor for 
the solicitorial district in which the county is situated, district judge 
for the district court district in which the county is situated, and 
members of the General Assembly in the senatorial and rep- 
resentative districts in which the county is situated) shall be divided 
into parallel columns separated by distinct black lines. The county 
board of elections shall assign a separate column to each political 
party having candidates for the offices on the ballot and one to 
unaffiliated candidates, if any. At the head of each party column the 
party’s name shall be printed in large type and at the head of the 
column for unaffiliated candidates shall be printed in large type the 
words “Unaffiliated Candidates.” Below the party name in each 
column shall be printed a circle, one-half inch in diameter, around 
which shall be plainly printed the following instruction: “For a 
straight ticket, mark within this circle.” With distinct black lines, the 
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county board of elections shall divide the columns into horizontal 
sections and, in the customary order of office, assign a separate section 
to each office or group of offices to be filled. On a single line at the top 
of each section shall be printed the title of the office, and directly below 
the title shall be printed a direction as to the number of candidates for 
whom a vote may be cast. If candidates are to be chosen for different 
terms to the same office, the term in each instance shall be printed as 
part of the title of the office. 

The name or names of each political party’s candidate or candidates 
for each office listed on the ballot shall be printed in the appropriate 
office section of the proper party column, and the names of unaffiliated 
candidates shall be printed in the appropriate office section of the 
column headed “Unaffiliated Candidates.” At the left of each name 
shall be printed a voting square, and in each column all voting squares 
shall be arranged in a perpendicular line. 

On the face of the ballot, above the party and unaffiliated column 
division, the following instructions shall be printed in heavy black 
type: 

“a. To vote for all candidates of one party (a straight ticket), make a 
cross (X) mark in the circle of the party for whose candidates you 
wish to vote. 

b. To vote for candidates of more than one party (a split ticket), do not 
mark in any party circle, but make a cross (X) mark in the square 
opposite the name of each candidate for whom you wish to vote. 

c. If you should insert a cross (X) mark in one of the party circles at 
the top of the ballot and also mark in the voting square opposite 
the name of any candidate of any party, your ballot will be 
counted as a straight ticket vote for all of the candidates of the 
party whose circle you marked. 

d. If you tear or deface or wrongly mark this ballot, return it and get 
another.” 

On the bottom of the ballot shall be printed an identified facsimile of 

the signature of the chairman of the county board of elections. 

(6) Repealed by Session Laws 1973, c. 793, s. 56. 

(7) Ballot for Constitutional Amendments and Other Propositions Sub- 
mitted to the People: The form of ballot used in submitting a 
constitutional amendment or other proposition or issue to the voters 
of the entire State shall be prepared by the State Board of Elections 
and approved by the Attorney General. The form of ballot used in 
submitting propositions and issues to the voters of a single county or 
subdivision shall be prepared by the county board of elections. In a 
referendum the issue presented to the voters with respect to each 
constitutional amendment, question, or proposition, shall be printed 
in the form laid down by the General Assembly or other body sub- 
mitting it. If more than one amendment, question, or proposition is 
submitted on a single ballot, each shall be printed in a separate sec- 
tion, and the sections shall be numbered consecutively. On the face of 
the ballot, above the issue or issues being submitted, shall be printed 
instructions for marking the voter’s choice, in addition to the following 
instruction: “If you tear or deface or wrongly mark this ballot, return 
it and get another.” On the bottom of the ballot shall be printed an 
identified facsimile of the signature of the chairman of the responsible 
board of elections, State or county. 

(e) Repealed by Session Laws 1977, c. 265, s. 10. (1929, c. 164, s. 9; 1931, c. 
254, ss. 2-10; 1933, c. 165, ss. 20, 21; 1939, c. 116, s. 1; 1947, c. 505, s. 9; 1949, 
c. 672, s. 2; 1955, c. 812, s. 1; 1967, c. 775, s. 1; 1973, c. 793, ss. 56, 57; 1977, 
c. 265, s. 10; c. 408, s. 5.) 
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Effect of Amendments. — The first 1977 
amendment repealed subsection (e), which 
related to district solicitors’ ballots. 

The second 1977 amendment, in subsection 
(b), substituted “unaffiliated” for “indepen- 
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dent” throughout subdivisions (2), (3), (4) and 
(5). 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ments, only subsections (b) and (e) are set out. 


§ 163-150. Voting procedures. 


(f) Maintenance of Pollbook or Other Record of Voting. — At each primary, 
general or special election, the precinct registrar shall appoint two precinct 
assistants (one from each political party as recommended by the county 
chairman thereof), one to be assigned to keep the pollbook or other voting 
record used in the county as approved by the State Board of Elections, and the 
other to keep the registration books under the supervision of the precinct 
officials. The names of all persons voting shall be checked on the registration 
records and entered on the pollbook or other voting record. In an election where 
observers may be appointed under G.S. 163-45 each voter’s party affiliation 
shall be entered in the proper column of the book or other approved record 
opposite his name. The precinct assistant shall make each entry at the time the 
ballots are handed to the voter. As soon as the polls are closed, the registrar 
and judges of election shall sign the pollbook or other approved record immedi- 
ately beneath the last voter’s name entered therein. The registrar or the judge 
appointed to attend the county canvass shall deliver the pollbook or other 
approved record to the chairman of the county board of elections at the time of 
the county canvass, and the chairman, shall remain responsible for its 
safekeeping. 

(1979, c. 60, s. 1.) 


Effect of Amendments. — The 1979 amend- 
ment substituted “In an election where 
observers may be appointed under G.S. 163-45” 
for “In a primary election” at the beginning of 
the third sentence of subsection (f). 


act is effective with respect to all elections held 
on or after September 1, 1979.” 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only subsection (f) is set out. 


Session Laws 1979, c. 60, s. 2, provides: “This 


§ 163-151. Marking ballots in primary and election. 


The voter shall adhere to the following rules and those instructions printed 
on the ballot in marking his ballots: 

(1) In both primaries and elections, a voter may designate his choice of 
candidates by making a cross mark (X), a check mark, or some other 
clear indicative mark in the appropriate voting square or circle. 

(2) In both primaries and elections, a voter should not mark more names 
for any office than there are positions to be filled by election. 

(3) A voter should not affix a sticker to a ballot, mark a ballot with a 
rubber stamp, attach anything to a ballot, wrap or fold anything in a 
ballot or do anything to a ballot except to mark it properly with a 
pencil or pen. 

(4) Straight Ticket. — In an election, but not a primary, if the voter desires 
to vote for all candidates of one political party (a straight ticket), he 
shall either: 

a. Mark the party circle printed above the party column; or 

b. Mark in the voting square at the left of the name of every candidate 
printed on the ballot in the party column for whom he desires to 
vote; or 

c. Mark the party circle and also mark some or all names printed in 
that party column. 
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(5) Split Ticket. — In an election but not in a primary, if the voter desires 
| fo uatgtok candidates of more than one political party (a split ticket), 
e shall: 

a. Omit marking in the party circle of any party and mark in the 
voting square opposite the name of each candidate of any party 
printed on the ballot for whom the voter wishes to vote. 

b. If the voter should mark the party circle of one party, and also mark 
the voting square opposite the name of candidates of any other 
party, the ballot shall be counted as a straight ticket for all candi- 
dates of the party whose circle was marked and the individually 
marked candidates of any other party shall not be counted. 

(6) Write-In Votes. — 

a. In an election but not in a primary, if a voter desires to vote for a 
person whose name is not printed on the ballot, he shall write in 
the name of the person in the space immediately beneath the 
name of a candidate, if any, printed on the ballot for that partic- 
ular office. The voter shall write the name himself unless he is 
entitled to assistance under G.S. 163-152, in which case the per- 
son giving assistance may write in the name at the request of the 
voter. 

b. The voter should not write in a name of a person whose name 
appears as a candidate of a political party. If the voter writes in 
the name of a candidate printed on the ballot of any party, the 
write-in shall not be counted. 

c. If the voter has marked the party circle of one political party, he 
may also write in the name of a person for whom he wishes to vote 
beneath the name of a candidate printed in the same column 
whose party circle he has marked. 

d. If the voter has marked the party circle of one party, he should not 
write in the name of a person under the name of a candidate in 
any other party. In such case, the write-in shall not be counted, 
but the ballot shall be counted for all candidates of the party 
whose circle was marked. 

e. No voter shall write the name of any person on a primary ballot. 
(1916;c101, 83.11: 1917, 0#218:,.0..5:1516031;.1921 2 TS los 6: 
1923, c. 111, s. 14; 1929, c. 164, ss. 20, 22, 23, 25; 1931, c. 254, ss. 
13, 14; 1939, c. 263, s. 312; 1953, c. 1040; 1955, c. 767; 1959, c. 
1203, s. 7; 1967, c. 775, s..1; 1973, c. 793, ss. 60, 61; c. 1223, s. 7; 
c. 1344, ss. 2, 3; 1979, c. 802, s. 1.) 





Effect of Amendments. — The 1979 amend- 
_ ment rewrote this section. 











 § 163-152. Assistance to voters in primaries and general 
elections. 


_ (a) In Primaries or General Election. — 

: (1) Who Is Entitled to Assistance: In a primary or general election, a 

: registered voter qualified to vote in the primary or general election 

: shall be entitled to assistance in getting to and from the voting booth 

: and in preparing his ballots in accordance with the following rules: 

a. ALY, voter shall be entitled to assistance from a near relative of his 

: choice. 

b. If no near relative of the voter’s choice is present at the voting 
place, a voter in any of the following three categories shall be 
entitled to assistance from any voter of the precinct who has not 
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given aid to another voter at the same primary or general elec- 

tion; or, if no such person be present at the voting place, from the 

registrar or one of the judges of election, or one of the assistants 

appointed pursuant to G.S. 163-42: 

1. One who, on account of physical disability, is unable to enter 
the voting booth without assistance; 

2. One who, on account of physical disability, is unable to mark 
his ballots without assistance; 

3. One who, on account of illiteracy, is unable to mark his ballots 
without assistance. 


(2) Procedure for Obtaining Assistance: A person seeking assistance in a 


primary or general election shall, upon arriving at the voting place, 
first request the registrar to permit him to have assistance, stating his 
reasons. If the registrar determines that the voter is entitled to assis- 
tance, he shall ask the voter to point out and identify the near relative 
or other voter of the precinct he desires to help him and to whose 
assistance he is entitled under this section. The registrar shall 
thereupon direct the near relative or other voter indicated to render 
the requested aid. If no near relative or other voter of the voter’s choice 
is present, the voter entitled to assistance may request and obtain aid 
from the registrar, one of the judges or one of the assistants appointed 
pursuant to G.S. 163-42, at the voter’s choice. Under no circumstances 
shall any precinct official be assigned to assist a voter who qualifies 
for assistance under this section, who was not specified by the voter. 


(1977, c. 345, ss. 1, 2.) 


Effect of Amendments. — The 1977 amend- 
ment, in subsection (a), added “or one of the 
assistants appointed pursuant to G.S. 163-42” 
to the end of the introductory language of subdi- 
vision (1)b, and in subdivision (2), substituted 
“registrar, one of the judges or one of the 
assistants appointed pursuant to G.S. 163-42, 


at the voter’s choice” for “registrar or one of the 
judges” at the end of the fourth sentence, and 
added the fifth sentence. 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only subsection (a) is set out. 


§ 163-153. Access to voting enclosure. 


In all counties, only the following persons shall be allowed within the voting 
enclosure while the polls are open to voting: 
(6) Any voter of the precinct while entering and explaining a challenge, 
and any voter of the county who has challenged a voter in that precinct 
if the challenge is heard at the polls under G.S. 163-87 and 163-88, 
while entering and explaining a challenge. 


(1979, c. 357, s. 5.) 


Cross References. — As to challenges 
pending on the effective date of the 1979 
amendment, see the Editor’s Note to § 163-85. 

Effect of Amendments, — The 1979 amend- 
ment inserted “and any voter of the county who 
has challenged a voter in that precinct if the 
challenge is heard at the polls under GS. 


163-87 and 163-88, while entering and 
explaining a challenge” at the end of subdi- 
vision (6). 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only subdivision (6) is set out. 
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§ 163-154: Repealed by Session Laws 1981, c. 559. 


§ 163-155. Aged and disabled persons allowed to vote 
outside voting enclosure. 


In any primary or election any qualified voter who is able to travel to the 
voting place, but because of age, or physical disability and physical barriers 
encountered at the voting place is unable to enter the voting place or enclosure 
to vote in person without physical assistance, shall be allowed to vote between 
the hours of 7:00 A.M. and 6:00 P.M. only either in the vehicle conveying such 
person to the voting place or in the immediate proximity of the voting place 
under the following restrictions: 

(1) The county board of elections shall have printed and numbered a suffi- 
cient supply of affidavits to be distributed to each precinct registrar 
which shall be in the following form: 

“Affidavit of person voting outside voting place or enclosure. 
State of North Carolina 
County loficetahibas Jaeamets aiiatizw o. date adwienortgh kr af) 


14 2 SROOSTING « SR OC iPAURARS. aloiaerd. cakiuc precinct. That because 
of age or physical disability I am unable to enter the voting place to 
vote in person without physical assistance. That I desire to vote 
outside the voting place and enclosure. 

I understand that a false statement as to my condition will subject 
me to a fine not to exceed five hundred dollars ($500.00) or imprison- 
ment not to exceed six months, or both. 


SE ES OES HOSP ELE MENG WR Net eee ee eh ee een Cm MEMS Vetere. Ug olan VN. teh io Mulla) ieee ae ae 
wr ee eee ee ee ee “SCTE 6 es Sel te Bra Ware eeeee” 16). ei bun € 


a Ve ne | eee ae RS ee eee Ve Ol Se Cg eee a eee, Arete 


Signature of assistant who 
administered oath.” 

(2) The registrar shall designate one of the assistants, appointed under 
G.S. 163-42 to attend the voter. Upon arrival outside the voting place, 
the voter shall execute the affidavit after being sworn by the assistant. 
The ballots shall then be delivered to the voter who shall mark the 
ballots and hand them to the assistant. The ballots shall then be 
delivered to one of the judges of elections who shall deposit the ballots 
in the proper boxes. The affidavit shall be delivered to the other judge 
of election. 

(3) The voter shall be entitled to the same assistance in marking the 
ballots as is authorized by G.S. 163-152. 

(4) The affidavit executed by the voter shall be retained by the county 
board of elections for a period of six months. In those precincts using 
voting machines, the county board of elections shall furnish paper 
ballots of each kind for use by persons authorized to vote outside the 
voting place by this section. 

(5) If there is no assistant appointed under G.S. 163-42 to perform the 
duties required by this section, the precinct registrar or one of the 
precinct judges, to be designated by the voter, if he chooses, or, if he 
does not, by the precinct registrar, shall perform those duties. 

A violation of this section shall be a misdemeanor and upon conviction 
punished by a fine not to exceed five hundred dollars ($500.00) or imprison- 
ment not to exceed six months, or both, in the discretion of the court. (1971, c. 
746, s. 1; 1973, c. 793, s. 65; 1979, c. 425, s. 1.) 
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Effect of Amendments. — The 1979 amend- Session Laws 1979, c. 425, s. 2, provides: 
ment substituted “7:00 A.M. and 6:00 P.M.” for “This act shall become effective with respect to 
“9:00 A.M. and 5:00 P.M.” near the end of the _ elections held on or after September 1, 1979.” 
introductory paragraph. 


ARTICLE 14. 


Voting Machines. 


§ 163-162. Use of paper ballots where voting machines 
used. 


In counties in which voting machines are used in some or all precincts the 
county board of elections shall have authority to furnish paper ballots of each 
kind to precincts using voting machines for use by: 

(1) Persons required to sign their ballots under the provisions of G:S. 
163-150(e) and 163-155, and 

(2) Persons who wish to write in names of candidates who are not on the 
ballot, if it is not practical to use voting machines to record write-in 
votes in particular precincts because of the horizontal or vertical 
printing limitations of G.S. 163-137, provided the county board of 
elections has been issued written approval from the State Board of 
Elections. (1967, c. 775, s. 1; 1973, c. 793, s. 66; 1975, c. 149, s. 2; 1981, 
c. 630.) 


Effect of Amendments. — The 1981 amend- 
ment added the proviso at the end of subdi- 
vision (2). 


§ 163-162.1:; Expired. 


Editor’s Note. — This section, which was 1325, expired by its own terms January 1, 1981. 
enacted by Session Laws 1979, 2nd Sess., c. 


ARTICLE 15. 


Counting Ballots, Canvassing Votes, and Certifying 
Results in Precinct and County. 


§ 163-169. Counting ballots at precincts; unofficial report of 
precinct vote to county board of elections. 


(b) General Rule. — Only official ballots shall be voted and counted. No 
official ballot shall be rejected because of technical errors in marking it, unless 
it is impossible to determine the voter’s choice under the rules for counting 
ballots. Such determination shall be made by the county board of elections if 
the registrar and judges are unable to determine the voter’s choice, or whether 
a particular ballot should be counted. 

(j) Repealed by Session Laws 1977, c. 265, s. 12. (1933, c. 165, s. 8; 1953, c. 
843; 1955, cc. 800, 891; 1961, c. 487; 1963, c. 303, s. 1; 1965, c. 871; 1967, c. 775, 
s. 1; 1973, c. 793, s. 94; 1977, c. 265, s. 12; 1979, c. 802, s. 2.) 
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Effect of Amendments. — The 1977 amend- 
ment repealed subsection (j), relating to presi- 
dential ballots of new resident voters. 

The 1979 amendment inserted “voted and” 
near the end of the first sentence of subsection 
(b), inserted “official” near the beginning of the 
second sentence of subsection (b), deleted 
“counted which is marked contrary to law, but 
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no ballot shall be” before “rejected” near the 
beginning of that sentence, added “under the 
rules for counting ballots” at the end of that 
sentence, and added the third sentence to sub- 
section (b). 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ments, only subsections (b) and (j) are set out. 


§ 163-170. Rules for counting ballots. 


Only official ballots shall be voted and counted. No official ballot shall be 
rejected because of technical errors in marking it unless it is impossible to 
determine the voter’s choice. In applying the general rule, all election officials 
shall be governed by the following rules: 

(1) If for any reason it is impossible to determine a voter’s choice for an 
office, the ballot shall not be counted for that office but shall be 


counted for all other offices. 


(2) If a ballot is marked for more names than there are positions to be 
filled, it shall not be counted for that office but shall be counted for all 


other offices. 


(3) If a ballot has been defaced or torn by a voter so that it is impossible 


to determine the voter’s choice for one or more offices, it shall not be 
counted for such offices but shall be counted for all offices for which 
the voter’s choice can be determined. 


(4) If a voter has properly marked the voting square with pen or pencil, 


and also has affixed a sticker to a ballot, or marked a ballot with a 
rubber stamp, attached anything to a ballot, wrapped or folded 
anything in a ballot, or done hikari to a ballot other than mark it 
properly with pen or pencil, it shall be counted unless such action by 
the voter makes it impossible to determine the voter’s choice. 


(5) Write-In Votes. — If a name has been written in on an official general 


election ballot as provided in G.S. 163-151, it shall be counted in 

accordance with the following rules: 

a. The name written in shall not be counted unless written in by the 
voter or a person authorized to assist the voter pursuant to G.S. 
163-152. 

b. The name shall be written in immediately below the name of a 
candidate for a particular office, if any, and shall be counted as a 
vote for the person whose name has been written in for that office. 
If the voter has made a mark to the left of the name written in, 
or checked in the party circle or the square beside the name of a 
candidate below whose name the write-in appears, or if the voter 
strikes out, marks through or crosses out the name printed above 
the write-in, such action by the voter shall not serve to invalidate 
the ballot or the vote for the person whose name was written in 
for that particular office. 

c. If the person whose name was written in appears as a candidate of 
a political party for any office, the write-in shall be ignored and 
the ballot shall be counted as though no write-in appeared for 
such office. 

d. Marking Party Circle and Write-Ins. — 

1. If the voter marks the party circle above the column in which 
he has entered the write-in, his ballot shall be counted as a 
vote for the person whose name has been written in, and for 
all other candidates of the party in whose circle he has 
marked, except the candidate beneath whose printed name 
the write-in appears. 
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2. If the voter has marked the party circle at the top of the column 
of a political party, and has made a write-in under the name 
of a candidate printed in a column of a different political 
party, the write-in shall not be counted, and the ballot shall 
be counted as a vote for all candidates of the party in whose 
circle he has marked. 

(6) Split Ticket. — 

a. If the voter has marked the party circle of one party and also 
marked the voting square of individual candidates of another 
party, the ballot shall be counted as a straight ballot and counted 
as a vote for every candidate for the party whose circle has been 
marked. 

b. If the voter votes a split ticket by omitting to mark the party circle 
and marks the voting square opposite the name of candidates for 
whom he desires to vote in different party columns, the ballot 
shall be counted as a vote for each candidate marked in a different 
party column. 

(7) Voting a Straight Ticket. — If a voter desires to vote for all candidates 
of one political party, a straight ticket, he shall either: 

a. Mark the party circle printed at the top of the party column; or 

b. Mark the voting squares at the left of the name of every candidate 
of the same party printed on the ballot; or 

c. Mark the party circle and also mark some or all names printed in 
that party column. 

In either case, the ballot shall be counted as a straight ticket and 

counted as a vote for every candidate whose name is printed in the 

party column. (1929, c. 164, s. 28; 1931, c. 254, s. 15; 1933, c. 165, ss. 

8, 23; 1939, c. 116, s. 2; 1947, c. 505, s. 10; 1955, c. 812, s. 2; c. 891; c. 

1104, ss. 1-242; 1957, cc. 344, 440, 589, 647, 737, 1383; 1959, cc. 105, 

604, 610, 888; c. 1203, s. 9; 1961, cc. 451, 487; 1963, cc. 154, 167, 376, 

389, 390, 567, 774; 1965, cc. 119, 154, 547, 727; c. 1117, s. 3; 1967, c. 

775, s. 1; 1978, c. 793, s. 68; 1979, c. 802, s. 3.) 


Effect of Amendments. — The 1979 amend- 
ment rewrote this section. 


§ 163-171. Preservation of ballots; locking and sealing 
ballot boxes; signing certificates. 


When the precinct count is completed after a primary or election, all ballots 
shall be put back in the ballot boxes from which they were taken, and the 
registrar and judges shall promptly lock and place a seal around the top of each 
ballot box, so that no ballot may be taken from or put in it. The registrar and 
judges shall then sign the seal on each ballot box. In the alternative, the county 
board of elections may permit the precinct officials to put the counted ballots 
back in one ballot box or more to facilitate safekeeping provided the board 
prescribes an appropriate procedure to keep the different kinds of ballots sepa- 
rated in bundles or bags within the box. 

Ballot boxes in which ballots have been placed and which have been locked 
and sealed as required by the preceding paragraph shall remain in the safe 
custody of the registrar, subject to the orders of the chairman of the county 
board of elections as to their disposition. No ballot box shall be opened except 
De Py written order of the county board of elections or upon a proper order 
of court. 

Ballots cast in a primary or general election shall be preserved for at least 
two months after the primary or general election in which voted. 
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On each precinct return form there shall be printed a statement to be signed 
by the registrar and judges certifying that, after the precinct count was com- 
pleted, each ballot box was properly locked, sealed, and the seals signed, as 
prescribed in this section, before the precinct officials left the voting place on 
the night of the primary or election. 

Willful failure to securely lock, seal, and sign the seal on each ballot box on 
the night of any primary or election, and willful failure to sign the certificate 
on the duplicate return forms certifying that this was done, shall constitute a 
misdemeanor. (1915, c. 101, s. 21; 1917, c. 179, s. 1; c. 218; C.S., s. 6041; 1923, 
c. 111, s. 15; 1959, c. 1203, s. 2; 1967, c. 775, s. 1; 1981, c. 124.) 


Effect of Amendments. — The 1981 amend- 
ment added the third sentence in the first para- 


graph. 


§ 163-173. How precinct returns are to be made. 


In each precinct, when the results of the counting of the ballots have been 
ascertained they shall be recorded in original and duplicate statements to be 
prepared, signed, and certified to by the registrar and judges on forms provided 
by the county board of elections. 

One of the statements of the voting in the precincts shall be placed in a sealed 
envelope and delivered to the registrar or a judge selected by the precinct 
officials for the purpose of delivery to the county board of elections for review 
at its meeting on the second day after the primary or election. The other copy 
of the statement shall either be mailed immediately or delivered in person 
immediately, as directed by the county board of elections, by one of the other 
two precinct election officials, to the chairman of the county board of elections 
or the supervisor of elections if authorized by the chairman to receive the 
statement. 

Any registrar or judge appointed to deliver the certified precinct returns who 
shall fail to deliver them to the county board of elections by 12:00 noon, on the 
day the board meets to canvass the returns shall be guilty of a misdemeanor, 
unless the failure resulted from illness or other good cause. (1933, c. 165, s. 8; 
1967,'c: 775, s..1; 1981, c. 153.) 


Effect of Amendments. — The 1981 amend- 
ment, inserted “for review” near the end of the 
first sentence of the second paragraph, inserted 
“either” near the beginning of the second sen- 
tence of the second paragraph, inserted “or 
delivered in person immediately, as directed by 
the county board of elections, by one of the other 


two precinct election officials” in the second 
sentence of the second paragraph, and substi- 
tuted “or the supervisor of elections if autho- 
rized by the chairman to receive the statement” 
for “by one of the other two precinct election 
officials” in that same sentence. 


§ 163-174. Registration and pollbooks to be returned to 
chairman of county board of elections. 


On the day preceding the county canvass or on the day of the county canvass, 
following each primary and election, as may be directed by the chairman of the 
county board of elections, the registrar (or judge appointed to bring in the 

precinct returns) shall deliver the precinct registration book or records and the 
Bea to the chairman of the county board of elections at the time directed 
y the chairman. (1933, c. 165, s. 8; 1967, c. 775, s. 1; 1981, c. 152.) 


Effect of Amendments. — The 1981 amend- 
ment, added “On the day preceding the county 


canvass or” at the beginning of the section, 
inserted “as may be directed by the chairman of 
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the county board of elections,” near the middle 
of the section, and added “at the time directed 


by the chairman” at the end of the section. 


§ 163-175. County board of elections to canvass returns. 


On the second day (Sunday excepted) next after every primary and election, 
the county board of elections shall meet at 11:00 A.M. at the county courthouse 
to canvass the votes cast in the county and prepare the county abstracts. If the 
returns from any precinct have not been received by the county board by 12:00 
noon on that day, or if the returns of any precinct are incomplete or defective, 
the board shall have authority to dispatch a peace officer to the residences of 
the election officials of the delinquent precinct for the purpose of securing 
proper returns for that precinct. 

In the presence of such persons as choose to attend, the members of the 
county board of elections shall open the precinct returns, canvass and judicially 
determine the results of the voting in the county, and prepare and sign dupli- 
cate abstracts showing: 

(1) Ina primary, the total number of votes cast in each precinct and in the 
county for each candidate of each political party for each office. 

(2) In an election, the number of legal votes cast in [each] precinct for each 
candidate, the name of each person voted for, the political party with 
which he is affiliated, and the total number of votes cast in the county 
for each person for each different office. 

In complying with the provisions of this section, the county board of elections 
shall have power and authority to pass judicially upon all facts relative to the 
primary or election, to make or order such recounts as it deems necessary, and 
to determine judicially the result of the primary or election. Provided, however, 
that where a petitioner has been denied a recount upon a verbal or written 
order of the State Board of Elections pursuant to regulations of the State Board, 
the county board of elections shall not make or order a further recount. The 
board shall also have power to send for papers and persons and to examine 
them and to pass upon the legality of any disputed 3 fine transmitted to it by 
ang precinct election official. 

en, on account of errors in tabulating returns and filling out abstracts, 
the result of a primary or election in any one or more precincts cannot be 
accurately. known, the county board of elections shall be allowed access to the 
ballot boxes in such precincts to make or order a recount and to declare the 
result. (1915, c. 101, s. 27; 1917, c. 218; C.S., s. 6048; 1933, c. 165, s. 8; 1957, 
Cc. sony 1966, Ex. Sess., c. 5, s. 4; 1967, c. 775, s. 1; 1977, c. 265, s. 13; 1981, 
a 


Effect of Amendments. — The 1977 amend- 
ment deleted the last paragraph, which read 
“When the county board of elections has judi- 
cially determined the result of the primary or 
election, the chairman of the board shall 
proclaim the result at the courthouse door, 
stating the number of votes cast in the county 
for each candidate for each office.” 

The 1981 amendment, substituted “to can- 
vass” for “for the purpose of canvassing” and 
“prepare” for “preparing” in the first sentence 
of the first paragraph, substituted “pass judi- 


cially” for “judicially pass” and “determine judi- 
cially” for “judicially determine” in the first 
sentence of the third paragraph, and added the 
second sentence in the third paragraph. The 
amendment also, apparently through 
inadvertence, dropped the word “each” 
preceding “precinct” near the beginning of sub- 
division (2) of the second paragraph; the word 
has been inserted in brackets by the editor. 

Legal Periodicals. — For comment on elec- 
tion contests in North Carolina, see 55 N.C.L. 
Rev. 1228 (1977). 
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§ 163-177. Disposition of duplicate abstracts. 


Within six hours after the returns of a primary or election have been can- 
vassed and the results judicially determined, the chairman of the county board 
of elections shall mail, or otherwise deliver, to the State Board of Elections the 
duplicate-original abstracts prepared in accordance with G.S. 163-176 for all 
offices and referenda for which the State Board of Elections is required to 
canvass the votes and declare the results including: 

President and Vice-President of the United States 
Governor, Lieutenant Governor, and all other State executive officers 
United States Senators 
Members of the House of Representatives of the United States Congress 
Justices, Judges, and District Attorneys of the General Court of Justice 
State Senators in multi-county senatorial districts 
Members of the State House of Representatives in multi-county rep- 
resentative districts 
Constitutional amendments and propositions submitted to the voters of 
the State. 
One duplicate abstract prepared in accordance with G.S. 163-176 for all offices 
and referenda for which the county board of elections is required to canvass the 
votes and declare the results (and which are listed below) shall be retained by 
the county board, which shall forthwith publish and declare the results; the 
second duplicate abstract shall be mailed to the chairman of the State Board 
of Elections, to the end that there be one set of all primary and election returns 
available at the seat of government. 
All county offices 
State Senators in single-county senatorial districts 
Members of the State House of Representatives in single-county rep- 
resentative districts 
Propositions submitted to the voters of one county. 

If the chairman of the county board of elections fails or neglects to transmit 
duplicate abstracts to the chairman of the State Board of Elections within the 
time prescribed in this section, he shall be guilty of a misdemeanor and subject 
to a fine of one thousand dollars ($1,000): Provided, that the penalty shall not 
apply if the chairman was prevented from performing the prescribed duty 
because of sickness or other unavoidable delay, but the burden of proof shall 
be on the chairman to show that his failure to perform was due to sickness or 
unavoidable delay. (1933, c. 165, s. 8; 1966, Ex. Sess., c. 5, s. 3; 1967, c. 775, 
8.11969; 'c. 44, s. 86: c. 971, s. 2; 1973, c. 47,'s. 2; c. 793, s. 69; 1975; c. 844, 
s. 7; 1977, c. 265, s. 14.) 


Effect of Amendments. — The 1977 amend- __ referenda for which the county board of elec- 
ment in the first paragraph, deleted “All tions is required to canvass the votes and 
township offices” from the list of offices and declare the results. 


§ 163-178: Repealed by Session Laws 1981, c. 564, s. 1, effective July 1, 
1981. 


§ 163-180. Chairman of county board of elections to furnish 
certificate of election. 

Not earlier than five days nor later than 10 days after the results of an 

_ election have been officially determined and published in accordance with G.S. 

- 163-175 and G.S. 163-179, the chairman of the county board of elections shall 


- furnish to each of the following persons appropriate certificates of election 
under his hand and seal: County officers and persons elected to membership in 
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the General Assembly in representative and senatorial districts composed of 
only one county. He shall also immediately notify all persons elected to county 
offices to meet at the courthouse on the first Monday in the ensuing December 
to be qualified. 

In issuing certificates of election under this section, the chairman of the 
county board of elections shall be restricted by the provisions of G.S. 163-181. 
(1933, c. 165, s. 8; 1947, c. 505, s. 4; 1955, c. 871, s. 5; 1959, c. 1203, s. 3; 1966, 
Ex. Sess., c. 5, s. 5; 1967, c. 775, .s. 1; 1977, c. 265, s. 15.) 


Effect of Amendments. — The 1977 amend- “County officers” in the first sentence of the 
ment deleted “township officers” following first paragraph. 


§ 163-181. When election contest stays certification of elec- 
tion. 


If an election contest is properly pending before a county or city board of 
elections or before the State Board of Elections on appeal or otherwise, after a 
primary or election, the chairman of the county or city board of elections shall 
not issue a certification of election or certify a nominee for the office in 
controversy until the contest has been finally decided by the appropriate board 
of elections or by the court in the event the decision of the State Board of 
Elections is on appeal. (1933, c. 165, s. 8; 1947, c. 505, s. 4; 1955, c. 871, s. 5; 
1959, c. 1203, s. 3; 1966, Ex. Sess., c. 5, s. 5; 1967, c. 775, s. 1; 1975, c. 844, s. 
9; 1977, c. 661, s. 4.) 


Effect of Amendments. — The 1977 amend- __ tion contests in North Carolina, see 55 N.C.L. 
ment rewrote this section. Rev. 1228 (1977). 
Legal Periodicals. — For comment on elec- 


ARTICLE 16. 


Canvass of Returns for Higher Offices and 
Preparation of State Abstracts. 


§ 163-188. Meeting of State Board of Elections to canvass 
returns of primary and election. 


Following each primary and election held in this State under the provisions 
of this Chapter, the State Board of Elections shall meet at its offices in the City 
of Raleigh to canvass the votes cast in all the counties of the State for all 
national, State, and district offices, to determine by the count who is nominated 
or elected to the respective offices, and to declare the results and prepare 
abstracts as required by G.S. 163-192. The time and date of the general election 
canvass shall be 11:00 A.M., on the Tuesday following the third Monday after 
the general election. The time and date of the primary canvass shall be fixed 
by the State Board of Elections. 

At the meeting required by the preceding paragraph, if the abstracts of 
returns have not been received from all of the counties, the Board may adjourn 
for not more than 10 days for the purpose of securing the missing abstracts. In 
obtaining them, the Board is authorized to secure the originals or copies from 
the appropriate clerks of superior court or county boards of elections, at the 
expense of the counties. The State Board of Elections is authorized to enforce 
the penalties provided in G.S. 163-177 and 163-178 for failure of a county 
elections board chairman or clerk of superior court to comply with the provi- 
sions of this Chapter in making returns of a primary or election. 
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At the meeting required by the first paragraph of this section (or at any 
adjourned session thereof), the State Board of Elections shall examine the 
county abstracts when they have all been received and shall proceed with the 
canvass publicly. (1933, c. 165, s. 9; 1967, c. 775, s. 1; 1975, c. 844, s. 10; 1977, 
c. 661, s. 5; 1981, c. 35, s. 2.) 


Effect of Amendments. — The 1977 amend- __ responsibility of each county to accurately rec- 
ment substituted “State Board of Elections” for _ ord the correct totals for each office” at the end 
“State Board, but in no event shall the canvass __ of the third sentence of the first paragraph. 
be later than the eighth day after the primary The 1981 amendment substituted “at its 
election and the State Board shall accept and offices” for “in the Hall of the House of Rep- 
record the totals reflected on the abstracts resentatives” in the first sentence of the first 
received from the counties and it shall be the paragraph. 


ARTICLE 17. 


Members of United States House of Representatives. 


§ 163-201. Congressional districts specified. 


(a) For the purpose of nominating and electing members of the House of 
Representatives of the Congress of the United States in 1982 and every two 
years thereafter, the State of North Carolina shall be divided into 11 districts 
as follows: 

FIRST DISTRICT: Beaufort, Bertie, Camden, Carteret, Chowan, Craven, 
Currituck, Dare, Gates, Greene, Hertford, Hyde, Lenoir, Martin, 
Northampton, Pamlico, Pasquotank, Perquimans, Pitt, Tyrrell, and 
Washington Counties. 

SECOND DISTRICT: Alamance, Caswell, Chatham, Edgecombe, Franklin, 
Granville, Halifax, Nash, Person, Vance, Warren, and Wilson Counties. 

THIRD DISTRICT: Bladen, Duplin, Harnett, Johnston, Jones, Lee, Onslow, 
Pender, Sampson, and Wayne Counties. 

FOURTH DISTRICT: Durham, Orange, and Wake Counties. 

FIFTH DISTRICT: Alexander, Alleghany, Ashe, Forsyth, Rockingham, 
Stokes, Surry, and Wilkes Counties. 

SIXTH DISTRICT: Davidson, Guilford, and Randolph Counties; and only the 
following townships of Moore County: Township 1 (Carthage), Township 3 
(Sheffields), Township 4 (Ritters), Township 5 (Deep River), and Township 6 
(Greenwood). 

SEVENTH DISTRICT: Brunswick, Columbus, Cumberland, New Hanover, 
and Robeson Counties. 

EIGHTH DISTRICT: Anson, Cabarrus, Davie, Hoke, Montgomery, 
Richmond, Rowan, Scotland, Stanly, Union, and Yadkin Counties; and all 
townships of Moore County except: Township 1 (Carthage), Township 3 
(Sheffields), Township 4 (Ritters), Township 5 (Deep River), Township 6 
(Greenwood). 

NINTH DISTRICT: Iredell, Lincoln, and Mecklenburg Counties. 
TENTH DISTRICT: Avery, Burke, Caldwell, Catawba, Cleveland, Gaston, 
- and Watauga Counties. 

: ELEVENTH DISTRICT: Buncombe, Cherokee, Clay, Graham, Haywood, 
- Henderson, Jackson, Macon, Madison, McDowell, Mitchell, Polk, Rutherford, 
Swain, Transylvania, and Yancey Counties. 

(b) The name and boundaries of townships specified in this section are as they 
- were legally defined and in effect as of January 1, 1980, and recognized in the 
1980 U.S. Census. (Rev., s. 4366; 1911, c. 97; C. S., s. 6004; 1931, c. 216; 1941, 
c. 3; 1961, c. 864; 1966, Ex. Sess., c. 7, s. 1; 1967, c. 775, s. 1; ¢. 1109; 1971, c. 
257; 1981, c. 894.) 
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Effect of Amendments. — The 1981 amend- Congressional districts and adding subsection 
ment rewrote the section by reorganizing the _(b). 


§ 163-201.1. Severability of congressional apportionment 
acts. 


If any provision of any act of the General Assembly that apportions 
congressional districts is held invalid by any court of competent jurisdiction, 
the invalidity shall not affect other provisions that can be given effect without 
the invalid provision; and to this end the provisions of any said act are sever- 
able. (1981, c. 771, s. 2.) 


ARTICLE 18. 


Presidential Electors. 


§ 163-208. Conduct of presidential election. 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-209. Names of presidential electors not printed on 
ballots. 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-210. Governor to proclaim results; casting State’s 
vote for President and Vice-President. 


Upon receipt of the abstracts prepared by the State Board of Elections and 
delivered to him in accordance with G.S. 163-192, the Secretary of State, under 
his hand and the seal of his office, shall certify to the Governor the names of 
the persons elected to the office of elector for President and Vice-President of 
the United States as stated in the abstracts of the State Board of Elections. 
Thereupon, the Governor shall immediately issue a proclamation setting forth 
the names of the electors and instructing them to be present in the old Hall of 
the House of Representatives in the State Capitol in the City of Raleigh at noon 
on the first Monday after the second Wednesday in December next after their 
election, at which time the electors shall meet and vote on behalf of the State 
for President and Vice-President of the United States. The Governor shall 
cause this proclamation to be published in the daily newspapers published in 
the City of Raleigh. 

On or before the date fixed for the meeting of the electors, the Governor shall 
send by registered mail to the Administrator of General Services, a certificate 
under the great seal of the State setting forth the names of the persons chosen 
as presidential electors for this State and the number of votes cast for each. At 
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the same time he shall deliver to the electors six duplicate originals of the same 
certificate, each bearing the great seal of the State. At any time prior to receipt 
of the certificate of the Governor or within 48 hours thereafter, any person 
elected to the office of elector may resign by submitting his resignation, written 
and duly verified, to the Governor. Failure to so resign shall signify consent to 
serve and to cast his vote for the candidate of the political party which nomi- 
nated such elector. 

In case of the absence, ineligibility or resignation of any elector chosen, or 
if the proper number of electors shall for any cause be deficient, those present 
at the required meeting shall forthwith elect from the citizens of the State a 
sufficient number of persons to fill the deficiency, and the persons chosen shall 
be deemed qualified electors to vote for President and Vice-President of the 
United States. (1901, c. 89, s. 81; Rev., s. 4374; 1917, c. 176, s. 2;C.S., ss. 5916, 
6012; 1923, c. 111, s. 12; 1927, c. 260, s. 17; 1933, c. 165, s. 11; 1935, c. 143, s. 
2; 1967, c. 775, s. 1; 1969, c. 949, ss. 1, 2; 1981, c. 35, s. 1.) 


Effect of Amendments. — The 1981 amend- the House of Representatives” in the second 
ment substituted “old Hall of the House of Rep- _ sentence of the first paragraph. 
resentatives in the State Capitol” for “Hall of 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-211. Compensation of presidential electors. 


Presidential electors shall be paid, for attending the meeting held in the City 
of Raleigh on the first Monday after the second Wednesday in December next 
after their election, the sum of forty-four dollars ($44.00) per day and traveling 
expenses at the rate of seventeen cents (17¢) per mile in going to and returning 
home from the required meeting. (1901, c. 89, s. 84; Rev., s. 2761; C.S., s. 3878; 
1933, c. 5; 1967, c. 775, s. 1; 1979, c. 1008.) 


Effect of Amendments. — The 1979 amend-__ traveling expense from 5¢ per mile to 17¢ per 
ment increased the pay for presidential electors mile. 
from $10.00 per day to $44.00 per day, and the 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-212. Penalty for failure of presidential elector to 
attend and vote. 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 
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ARTICLE 18A. 


Presidential Preference Primary Act. 


§ 163-213.2. Primary to be held; date; qualifications and 
registration of voters. 


Beginning with the Tuesday after the first Monday in May, 1980, and every 
four years thereafter, the voters of this State shall be given an opportunity to 
express their preference for the person to be the presidential candidate of their 
political party. 

Any person otherwise qualified who will become qualified by age to vote in 
the general election held in the same year of the presidential preference pri- 
mary shall be entitled to register and vote in the presidential preference pri- 
mary. Such persons may register not earlier than 60 days nor later than 21 
days prior to the said primary. (1971, c. 225; 1975, c. 744; c. 844, s. 18; 1977, 


c. 19; c. 661, s. 7.) 


Effect of Amendments. — The first 1977 
amendment added the second paragraph. 

The second 1977 amendment substituted 
“Tuesday after the first Monday in May, 1980” 


for “fourth Tuesday in March, 1976.” 

Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


§ 163-213.3. Conduct of election. 


OPINIONS OF ATTORNEY GENERAL 


Seventeen Year Olds Whose 18th 
Birthdays Will Be Reached Prior to the 
Presidential General Election in 
November, 1976, May Vote in the N.C. Pres- 
idential Preference Primary Election. — 


See opinion of Attorney General to The 
Honorable Patricia S. Hunt, Member, House of 
Representatives, N.C. General Assembly, 45 
N.C.A.G. 205 (1976). 


§ 163-213.5. Nomination by petition. 


CASE NOTES 
Discrimination Against Independent compelling interest for such disparate 
Candidates Unconstitutional. — North treatment, that portion of § 163-122(1) which 


Carolina grossly discriminates against those 
who choose to pursue their candidacies as inde- 
pendent rather than by forming a new political 
party in that a group of voters seeking a place 
on the ballot as a new party must submit peti- 
tions signed by only 10,000 voters, less than one 
sixteenth the number required of an indepen- 
dent candidate and, furthermore, a candidate 
desiring to run in the North Carolina Presiden- 
tial Preference Primary must submit only 
10,000 signatures; since the State asserts no 


requires an independent candidate for presi- 
dent to file written petitions signed by qualified 
voters equal in number to 10 percent of those 
who voted for Governor in the last 
gubernatorial election is an unconstitutional 
infringement upon the rights of such candidate 
and his supporters to associate for the 
advancement of political beliefs, to cast their 
votes effectively, and to enjoy equal protection 
under law. Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-213.6. Notification to candidates. 


CASE NOTES 


The phrase “participates in the North 
Carolina presidential preference primary” 


might reasonably be interpreted as meaning (1) 
notifying the board, as required by the statute, 
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of one’s desire to have one’s name placed on the _ other activity falling somewhere between those 
primary ballot, (2) actively seeking election in two extremes. Anderson v. Babb, 632 F.2d 300 
the primary election itself, or (3) engaging in (4th Cir. 1980). 


§ 163-213.8. Political parties and delegates bound by 
results of primary on first ballot. 


(a) Upon completion and certification of the primary results by the State 
Board of Elections, the Secretary of State shall certify the results to the State 
chairman of each political party. 

Each political party and its delegates from North Carolina shall be bound on 
the first ballot at the national convention by the results of the primary. Each 
political party at the State level shall adopt rules for the allocation of delegate 
votes on the first ballot which reflect the actual division of votes in the results 
of the party primary as much as possible, consistent with the national party 
rules of that political party. 

After the vote on the first ballot at a national convention, all responsibility 
imposed by this Article shall terminate and further balloting shall be consis- 
tent with the rules of the political party. 

In the event of the death or the withdrawal of a candidate prior to the first 
ballot, any delegate votes which would otherwise be allocated to him, shall be 
considered uncommitted. 

(b) In case of conflict between subsection (a) of this section and the national 
rules of a political party, the State executive committee of that party has the 
authority to resolve the conflict by adopting for that party the national rules, 
which shall then supercede any provision in subsection (a) of this section with 
which it conflicts, provided that the executive committee shall take only such 
action under this subsection necessary to resolve the conflict. (1971, c. 225; 
1975, c. 744; 1979, c. 800.) 


Effect of Amendments. — The 1979 amend- 
ment designated the former section as subsec- 
tion (a), and added subsection (b). 


ARTICLE 19. 


Petitions for Elections and Referenda. 


§ 163-221. Persons may not sign name of another to peti- 
tion. 


(a) No person may sign the name of another person to: 

(1) Any petition calling for an election or referendum; 

(2) Any petition under G.S. 163-96 for the formulation of a new political 
party; 

(3) Any petition under G.S. 163-107.1 requesting a person to be a candi- 
date; 

(4) Any petition under G.S. 163-122 to have the name of an unaffiliated 
candidate placed on the general election ballot, or under G.S. 163-296 
to have the name of an unaffiliated or nonpartisan candidate placed 
on the regular municipal election ballot; or 
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(5) Any petition under G.S. 163-213.5 to place a name on the ballot under 
the Presidential Preference Primary Act. 
(b) Any name signed on a petition, in violation of this section, shall be void. 
(c) Any person who willfully violates this section is guilty of a misdemeanor 
and, upon conviction, shall be imprisoned for not more than six months or fined 
in an amount not to exceed five hundred dollars ($500.00), or both. (1977, c. 
218, s. 1; 1979, c. 534,'s. 1.) 


Effect of Amendments. — The 1979 amend- Session Laws 1977, c. 218, s. 2, makes this 
ment rewrote this section. Prior to the 1979 _ section effective Oct. 1, 1977. 
amendment, this section forbade only the Session Laws 1979, c. 534, s. 5, provides: 


unauthorized signing of another’s name to a_ “This act is effective with respect to elections 
petition calling for an election or referendum. held on or after July 1, 1979.” 
The penalty remains the same. 


§§ 163-222 to 163-225: Reserved for future codification purposes. 


SUBCHAPTER VII. ABSENTEE VOTING. 
ARTICLE 20. 
Absentee Ballot. 


§ 163-226. Who may vote an absentee ballot. 


(a) Any qualified voter of the State may vote by absentee ballot in a 
statewide primary, general, or special election on constitutional amendments, 
referenda or bond proposals, and any qualified voter of a county is authorized 
to vote by absentee ballot in any primary or election conducted by the county 
board of elections, in the manner provided in this Article if: 

(1) He expects to be absent from the county in which he is registered 
during the entire period that the polls are open on the day of the 
specified election in which he desires to vote; or 

(2) He is unable to be present at the voting place to vote in person on the 
day of the specified election in which he desires to vote because of his 
sickness or other physical disability; or 

(3) He is incarcerated, whether in his county of residence or elsewhere, 
shall be entitled to vote by absentee ballot in the county of his resi- 
dence in any election, specified herein, in which he otherwise would 
be entitled to vote. Absentee voting shall be in the same manner as 
provided in this Article. The chief custodian or superintendent of the 
institution or other place of confinement shall certify that the appli- 
cant is not a felon, and the certification shall be as prescribed by the 
State Board of Elections. The State Board of Elections is authorized to 
prescribe procedures to carry out the intent and purpose of this subsec- 
tion; 

(4) He is an employee of the county board of elections and his assigned 
duties on the day of the election will cause him to be unable to be 
present at the voting place to vote in person and provided such 
employee has his application witnessed by the chairman of the county 
board of elections. 

(b) Absentee Ballots; Exceptions. — Notwithstanding the authority con- 
tained in G.S. 163-226(a), absentee ballots shall not be permitted in fire district 
elections. (1939, c. 159, s. 1; 1963, c. 457, s. 1; 1967, c. 775, s. 1; c. 952, s. 1; 1978, 
c. 536, s.-1; c. 1018; 1977, c. 469, s. 1; 1979, c. 140, s. 1.) 


326 


§ 163-226.1 


Cross References. — For present provisions 
covering the subject matter of former subsec- 
tion (d) of this section as it existed prior to the 
1977 amendment, see § 163-226.1. 

Effect of Amendments. — The 1977 amend- 
ment, effective with respect to elections held on 
or after Sept. 1, 1977, rewrote this section. 

The 1979 amendment deleted “ABC elections 


1981 CUMULATIVE SUPPLEMENT 
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conducted under authority of G.S. 18A-51 or 
18A-52 or in sanitary district elections or in” 
before “fire district elections” and “or soil and 
water conservation district elections” after “fire 
district elections” in subsection (b). 

Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


§ 163-226.1. Absentee voting in primary. 


A qualified voter may vote by absentee ballot in a statewide or countywide 
aa provided he is affiliated, at the time he makes application for absentee 
allots, with the political party in whose primary he wishes to vote. The official 
registration records of the county in which the voter is registered shall be proof 
of whether he is affiliated with a political party and of the party, if any, with 
which he is affiliated. (1977, c. 469, s. 1.) 


Editor’s Note. — Session Laws 1977, c. 469, 
s. 2, makes this section effective with respect to 
elections held on or after Sept. 1, 1977. 


§ 163-226.2. Absentee voting in municipal elections. 


Absentee voting by qualified voters residing in a municipality shall be in 
accordance with the authorization specified in G.S. 163-302. (1977, c. 469, s. 1.) 


Editor’s Note. — Session Laws 1977, c. 469, 
s. 2, makes this section effective with respect to 
elections held on or after Sept. 1, 1977. 


§ 163-226.3. Certain acts declared felonies. 


(a) Any person who shall, in connection with absentee voting in any pri- 
mary, general, municipal or special election held in this State, do any of the 
acts or things declared in this section to be unlawful, shall be guilty of a felony 
and upon conviction shall be imprisoned for not less than six months or fined 
not less than one thousand dollars ($1,000), or both, in the discretion of the 
court. It shall be unlawful: 

(1) For any person except the voter’s near relative as defined in G.S. 
163-227(c)(4) or the voter’s legal guardian to assist the voter to vote 
an absentee ballot when the voter is voting an absentee ballot other 
than under the procedure described in G.S. 163-227.2; provided that 
if there is not a near relative or legal guardian available to assist the 
voter, the voter may request some other person to give assistance; 

(2) For any person to assist a voter to vote an absentee ballot under the 
absentee voting procedure authorized by G.S. 163-227.2 except a mem- 
ber of the county board of elections, the supervisor of elections, an 
employee of the board authorized by the board, the voter’s near rela- 
tive as defined in G.S. 163-227(c)(4), or the voter’s legal guardian; 

(3) For a voter who votes an absentee ballot under the procedures autho- 
rized by G.S. 163-227.2 to vote his absentee ballot outside of the voting 
booth or private room provided to him for that purpose in the office of 
the county board of elections or to receive assistance in getting to and 
from the voting booth or private room and in preparing and marking 
his ballots from any person other than a member of the county board 
of elections, the supervisor of elections, an employee of the board of 
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elections authorized by the board, a near relative of the voter as 
defined in G.S. 163-227(c)(4), or the voter’s legal guardian; 

(4) For any owner, manager, director, employee, or other person, other 
than the voter’s near relative as defined in G.S. 163-227(c)(4) or legal 
guardian, to make application on behalf of a registered voter who is 
a patient in any hospital, clinic, nursing home or rest home in this 
State or for any owner, manager, director, employee, or other person 
other than the voter’s near relative or legal guardian to mark the 
voters absentee ballot or assist such a voter in marking an absentee 

allot; 

(5) For any officer with a seal to take the acknowledgement on the con- 
tainer-return envelope of any absentee voter in any primary or elec- 
tion in which the officer is a candidate for nomination or election; 

(6) For any person to take into his possession for delivery to a voter or for 
return to a county board of elections the absentee ballot of any voter, 
provided, however, that this prohibition shall not apply to a voter’s 
near relative as defined in G.S. 163-227(c)(4) or the voter’s legal 
guardian; 

(7) Except as provided in subsections (1), (2), (3), and (4) of this section and 
G.S. 163-227.2(e), for any voter to permit another person to assist him 
in marking his absentee ballot, to be in the voter’s presence when a 
voter votes an absentee ballot, or to observe the voter mark his 
absentee ballot. 

(b) The State Board of Elections or a county board of elections, upon receipt 
of a sworn affidavit from any qualified voter of the State or the county, as the 
case may be, attesting to first-person knowledge of any violation of subsection 
(a) of this section, shall transmit such affidavit to the appropriate district 
attorney, who shall investigate and prosecute any person violating subsection 
(a). (1979, c. 799, s. 4.) 


Editor’s Note. — Session Laws 1979, c. 799, 
s. 6, makes this section effective Sept. 1, 1979. 


§ 163-227. State Board to prescribe forms of applications 
for absentee ballots; county to secure. 


(a) A voter falling in any one of the categories defined in G.S. 163-226, 
163.226.1 or 163-226.2 may apply for absentee ballots not earlier than 60 days 
prior to the statewide, county or municipal election in which he seeks to vote 
and not later than 5:00 P.M. on the Thursday before that election. Subject to 
all other provisions contained in this Article, a voter applying for an absentee 
ballot shall complete the appropriate application to be secured by the county 
board of elections, lettered A, V, C, or OS, as designed and prescribed by the 
State Board of Elections and specified below: 

Application A shall be completed by a voter expecting to be absent from the 
county of his residence all day on the day of the specified election. (G.S. 
163-226(1)(3)) [163-226(a)(1)]. 

Application B shall be completed by a voter who is unable to be present at 
the voting place to vote in person on the day of the specified election because 
of his sickness or other physical disability occurring before 5:00 P.M. on the 
Thursday prior to the date of the specified election. (G.S. 163-226(2)) 
Lega Os aiid Application B shall be printed on the reverse side of Applica- 
tion A. 

Application C shall be completed by a voter who is unable to be present at 
the voting place to vote in person on the day of the specified election because 
of his sickness or other physical disability occurring since 5:00 P.M. on the 
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Thursday prior to the date of the specified election. (G.S. 163-226(2)) 
[163-226(a)(2)]. 

Application OS shall be completed by a voter expecting to be absent from the 
county, or due to emergency disability will be unable to vote in person, or a 
person who qualifies under G.S. 163-226(a)(4), and who, in lieu of making 
application by mail, wishes to apply in person and receive a ballot which he 
may immediately vote in the office of the county board of elections. 

(b) Forms of Applications; Instructions. — 

(1) Expected Absence from County on Election Day; Form A. — A voter 
expected to be absent from the county in which registered during the 
entire period that the polls will be open on primary or general election 
day, or a near relative, shall make written application for absentee 
ballots to the chairman of the board of elections of the county in which 
the voter is registered not earlier than 60 days nor later than 5:00 
P.M. on the Wednesday before the election. The application shall be 
submitted in the form set out in this subdivision upon a copy which 
shall be furnished the voter or a near relative by the chairman of the 
county board of elections. 

The applicant shall sign his application personally, or it shall be 
signed by a near relative. The application shall be signed in the 
presence of a witness, who shall sign his name in the place provided 
on the form. The application form when properly filled out shall be 
transmitted by mail or delivered in person by the applicant or a near 
relative to the chairman or the supervisor of elections of the county 
board of elections. 

(2) Absence for Sickness or Physical Disability Occurring before 5:00 P.M. 
on the Thursday prior to the Primary or General Election; Form B. — 
A voter expecting to be unable to go to the voting place to vote in per- 
son on primary or general election day because of his sickness or other 
physical disability, or his near relative, shall make written applica- 
tion for absentee ballots to the chairman of the board of elections of the 
county in which the voter is registered not earlier than 60 days nor 
later than 5:00 P.M. on the Thursday before the election. The applica- 
tion shall be submitted in the form set out in this subdivision upon a 
copy which shall be furnished the voter or a near relative by the 
chairman of the county board of elections. 

The application shall be signed by the voter personally, or it shall 
be signed by a near relative. The application shall be signed in the 
presence of a witness, who shall sign his name in the place provided 
on the form. 

The application form, when properly filled out, shall be transmitted 
by mail or delivered in person by the applicant or a near relative to 
the chairman or supervisor of elections of the county board of elections 
of the county in Sich the applicant is registered. 

(3) Absence for Sickness or Physical Disability Occurring after 5:00 P.M. 
on the Thursday prior to Primary or General Election; Form C.— A 
voter expecting to be unable to go to the voting place to vote in person 
on primary or general election day because of sickness or other disabil- 
ity occurring after 5:00 P.M. on the Thursday before the election, or 
a near relative, shall make written application for absentee ballots to 
the chairman of the board of elections of the county in which he is 
registered not later than 12:00 noon on the day preceding the election. 
The application shall be submitted in the form set out in this subdi- 
vision upon a copy which shall be furnished the voter or a near relative 
by the chairman of the county board of elections. 

The chairman of the county board of elections shall not issue or 
accept an application under the provisions of this subdivision later 
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than 12:00 noon on the day preceding the election in which the voter 
seeks to vote. 

The application shall be signed by the voter personally, or it shall 
be signed by a near relative. The application shall be signed in the 
presence of a witness who shall sign his name in the place provided on 
the form. 

The certificate printed on the application form below the signatures 
of the applicant and his subscribing witness shall be filled in and 
signed in the presence of a witness by a licensed physician who is 
attending the applicant. The witness to the physician’s certificate 
shall sign his name in the place provided on the form. 

The application form, when properly filled out, signed by or for the 
applicant in the presence of a subscribing witness as provided in this 
subdivision, and certified and signed by the attending physician in the 
presence of a subscribing witness, may be transmitted by mail to the 
chairman or supervisor of elections of the board of elections of the 
county in which the applicant is registered, or it may be delivered to 
the chairman or supervisor of elections in person by the applicant or 
by his near relative. 

(4) “One-Stop” Voting Procedure, in Office of the County Board of Elec- 
tions; Form OS. — A voter falling in the category specified in G.S. 
163-227.2 may execute Form OS and proceed to vote his absentee 
ballot in the office of the county board of elections only. 

(c) Application Forms Issued by Chairman of County Board of Elections. — 
The chairman of the county board of elections shall be sole custodian of all 
absentee ballot application forms, but he, the secretary of the board and the 
supervisor of elections of the board, in accordance with one of the following two 
procedures, shall issue and deliver a single application form, upon request, to 
a person authorized to sign such an application under the provisions of this 
section: 

(1) The chairman, secretary or supervisor of elections may deliver the 
form to a voter personally or to his near relative at the office of the 
county board of elections for the voter’s own use; or 

(2) The chairman, secretary or supervisor of elections may mail the form 
to a voter for his own use upon receipt of a written request from the 
voter or his near relative. 

At the time he issues an application form, the chairman, secretary 
or supervisor of elections of the county board of elections shall number 
it and write the name of the voter in the space provided therefor at the 
top of the form. At the same time the chairman, secretary or 
supervisor of elections shall insert the name of the voter and the 
number assigned his application in the register of absentee ballot 
applications and ballots issued provided for in G.S. 163-228. If the 
application is requested by the voter’s near relative, the chairman, 
secretary or supervisor of elections also shall insert that person’s 
name in the register after the name of the voter. 

The chairman, secretary or supervisor of elections shall issue only 
one application form to a voter or his near relative unless a form 
previously issued is returned to the chairman, secretary or supervisor 
of elections and marked “Void” by him. In such a situation, the 
chairman, secretary or supervisor of elections may issue another 
application form to the voter or a near relative, but he shall retain the 
voided application form in the board’s records. If the application is 
requested by the voter’s near relative, the chairman, secretary or 
supervisor of elections shall write the name of the near relative on the 
index of near relatives, applying for applications for absentee ballots; 
the index shall be in rich form as may be prescribed or approved by 
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the State Board of Elections; a separate index shall be maintained for 
each primary, general or special election in which absentee voting is 
allowed. 


(3) Applications or Absentee Ballots Transmitted by Mail or in Person. — 


An application for absentee ballots shall be made and signed only by 
the voter desiring to use them or the voter’s near relative or legal 
guardian and shall be valid only when transmitted to the chairman or 
supervisor of elections of the county board of elections by mail or 
delivered in person by the voter or his near relative or legal guardian. 


(4) Who Is Authorized to Request Applications for Absentee Ballots. — A 


voter may personally request an application for absentee ballots or 
may cause such request to be made through a near relative or legal 
guardian. For the purpose of this Article, “near relative or legal 
guardian” means spouse, brother, sister, parent, grandparent, child, 
or grandchild. 


(5) The form of application for persons applying to vote in a primary under 


the provisions of this section shall be as designed and prescribed by the 
State Board of Elections. No voter shall be furnished ballots for voting 
in a primary except the ballots for candidates for nomination in the 
primary of the political party with which he is affiliated at the time 
he makes application for absentee ballots. The official registration 
records of the county in which the voter is registered shall be proof of 
the party, if any, with which the voter is affiliated. 


(6) The county board of elections shall cause to be stamped or printed on 


the face of each application for absentee ballots the following legend, 

and the blank space in the legend to be completed: 

“This application is issued for absentee ballots to be voted in the ___ 

____ (primary or general or special election) to be held in 
Countyworlthelmis Bagi ny twidttvad able ndaysofl dole 5 1:Giihs vet 

The county board of elections shall not issue any absentee ballots on 

the basis of any application that does not bear the completed legend. 


(7) No applications shall be issued earlier than 60 days prior to the elec- 


tion in which the voter wishes to vote. Nothing herein shall prohibit 
the county board of elections from receiving written requests for appli- 
cations earlier than 60 days prior to the election but such applications 
shall not be mailed or issued to the voter in person earlier than 60 days 


prior to the election. 


(8) Applications for absentee ballots shall be issued only by mail or in the 
office of the county board of elections to the voter or a near relative or 
legal guardian authorized to make application. No election official 
shall issue applications for absentee ballots except in compliance with 
the provisions stated herein. (1939, c. 159, s. 2-4943'c.'751; 8. 171963, 
c. 457, s. 2; 1967, c. 775, s. 1; c. 952, s. 3; 1971, c. 947, ss. 1-5; 1978, 
c. 536, s. 1; c. 1075, ss. 1-3; 1975, c. 19, s. 69; c. 844, s. 11; 1977, c. 469, 
s. 1; c. 626, s. 1; c. 680; 1981, c. 155, s. 3; ¢. 305, s. 1.) 


Editor’s Note. — The reference to GS. 
163-226(1)(3) in the second paragraph of sub- 
section (a) and the references to G.S. 163-226(2) 
in the third and fourth paragraphs should refer 
to G.S. 163-226(a)(1) and (a)(3) and to 
163-226(a)(2), respectively. 

Effect of Amendments. — 

Session Laws 1977, c. 469, s. 1, effective with 
respect to elections held on or after Sept. 1, 
1977, as amended by Session Laws 1977, c. 680, 
s. 1, rewrote this section. 


Session Laws 1977, c. 626, s. 1, substituted 
references to the supervisor of elections for 
references to the executive secretary 
throughout the section. 

The first 1981 amendment added “or legal 
guardian” following “relative” in subdivisions 
(3), (4), and (8) of subsection (c). 

The second 1981 amendment, effective with 
respect to all elections occurring on or after 
July 1, 1981, substituted “Thursday” for 
“Wednesday” throughout the section. 
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§ 163-227.1. Second primary; applications for absentee 
ballots for voting in second primary. 


A voter applying for an absentee ballot for a primary election who will be 
absent from the county of his residence on the day of the primary and second 
primary shall be permitted by the county board of elections to indicate such fact 
on his application and such voter shall automatically be issued an absentee 
ballot for the second primary if one is called. The county board of elections shall 
consider such indication a separate application for the second primary and, at 
the proper time, shall enter such voter’s name in the absentee register along 
with the listing of other applicants for absentee ballots for the second primary. 

In addition, a voter entitled to absentee ballots under the provisions of this 
Article who did not make application for the primary or who failed to apply for 
a second primary ballot at the time of application for a first primary ballot may 
apply for absentee ballots for a second primary not earlier than the day a 
second primary is called and not later than 5:00 P.M. on the Thursday prior to 
the date on which the second primary is held. 

All procedures with respect to absentee ballots in a second primary shall be 
the same as with respect to absentee ballots in a first primary except as 
otherwise provided by this section. (1973, c. 536, s. 1; 1977, c. 469, s. 1; 1981, 
c. 560, s. 1.) 


Effect of Amendments. — The 1977 amend- __ the second primary is held” for “6:00 P.M. on 


ment, effective with respect to elections held on 
or after Sept. 1, 1977, rewrote the first para- 
graph, inserted “who did not make application 
for the primary or who failed to apply for second 
primary ballot at the time of application for a 
first primary ballot” following “this Article” in 
the second paragraph, substituted “5:00 P.M. 
on the Wednesday prior to the date on which 


the Wednesday immediately preceding the sec- 
ond primary election date” at the end of the 
second paragraph, and substituted “except as” 
for “unless” in the third paragraph. 

The 1981 amendment, effective with respect 
to all elections held on and after Sept. 1, 1981, 
substituted “Thursday” for “Wednesday” near 
the end of the second paragraph. 


§ 163-227.2. Alternate procedures for requesting applica- 
tion for absentee ballot; “one-stop” voting 
procedure in board office. 


(a) A person expecting to be absent from the county in which he is registered 
during the entire period that the polls are open on the day of an election in 
which absentee ballots are authorized or is eligible under G.S. 163-226(a)(2) or 
163-226(a)(4) may request an application for absentee ballots, complete the 
application, receive the absentee ballots, vote and deliver them sealed in a 
container-return envelope to the county board of elections in the county in 
which he is registered under the provisions of this section. 

(b) Not earlier than the day following the day on which the registration 
books close before an election, in which absentee ballots are authorized, in 
which he seeks to vote and not later than 5:00 P.M. on the Thursday prior to 
that election, the voter shall appear in person only at the office of the county 
board of elections and request that the chairman, a member, or the supervisor 
of elections of the board, or an employee of the board of elections, authorized 
by the board, furnish him with application Form OS as specified in G.S. 
163-227. The voter shall complete the application in the presence of the 
chairman, member, supervisor of elections or authorized employee of the board, 
and shall deliver the application to that person. 

(c) Ifthe application is properly filled out, the chairman, member, supervisor 
of elections of the board, or employee of the board of elections, authorized by 
the board, shall enter the voter’s name in the register of absentee ballot appli- 
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cations and ballots issued; shall furnish the voter with the instruction sheets 
called for by G.S. 163-229(c); shall furnish the voter with the ballots to which 
the application for absentee ballots applies; and shall furnish the voter with a 
container-return envelope. The voter thereupon shall comply with the provi- 
sions of G.S. 163-231(a) except that he shall deliver the container-return enve- 
lope to the chairman, member, supervisor of elections of the board, or an 
employee of the board of elections, authorized by the board, immediately after 
making and subscribing the affidavit printed on the container-return envelope 
as provided in G.S. 163-229(b). All actions required by this subsection (c) shall 
be performed in the office of the board of elections. For the purposes of this 
section only, the chairman, member, supervisor of elections of the board, or 
full-time employee, authorized by the board, is authorized to administer the 
oath required for the affidavit on the container-return envelope, in such case, 
no seal shall be required, but the chairman, member, supervisor of elections of 
the board, or full-time employee, authorized by the board, shall sign and 
indicate the official title held by him or her, and shall charge no fee of any voter 
for taking the acknowledgment required under this section. 

(d) Only the chairman, member or supervisor of elections of the board shall 
keep the voter’s application for absentee ballots and the sealed con- 
tainer-return envelope in a safe place, separate and apart from other applica- 
tions and container-return envelopes. At the first meeting of the board 
pursuant to G.S. 163-230(2) held after receipt of the application and envelope, 
the chairman shall comply with the requirements of G.S. 163-230(1) and 
163-230(2) b. and c. If the voter’s application for absentee ballots is approved 
by the board at that meeting, the application form and container-return enve- 
lope, with the ballots enclosed, shall be handled in the same maner and under 
the same provisions of law as applications and container-return envelopes 
received by the board under other provisions of this Article. If the voter’s 
application for absentee ballots is disapproved by the board, the board shall so 
notify the voter stating the reason for disapproval by first-class mail addressed 
to the voter at his residence address or at the address shown in the application 
for absentee ballots; and the board chairman shall retain the container-return 
envelope in its unopened condition until the day of the primary or election to 
which it relates and on that day he shall destroy the container-return envelope 
and the ballots therein, without, however, revealing the manner in which the 
voter marked the ballots. 

(e) The voter shall vote his absentee ballot in a voting booth and the county 
board of elections shall provide a voting booth for that purpose, provided how- 
ever, that the county board of elections may in the alternative provide a private 
room for the voter adjacent to the office of the board, in which case the voter 
shall vote his absentee ballot in that room. The voting booth shall be in the 
office of the county board of elections. If the voter needs assistance in getting 
to and from the voting booth and in preparing and marking his ballots or if he 
is a blind voter, only a member of the county board of elections, the supervisor 
of elections, an employee of the board of elections authorized by the board, a 
near relative of the voter as defined in G.S. 163-227(c)(4), or the voter’s legal 
guardian shall be entitled to assist the voter. 

(f) Notwithstanding the exception specified in G.S. 163-67(b) counties which 
operate a modified full-time office HoT remain open five days each week 
during regular business hours consistent with the daily hours presently 
observed by the county board of elections, commencing with the date prescribed 
in G.S. 163-227.2(b) and continuing until 5:00 P.M. on the Thursday prior to 
that election or primary. The boards of county commissioners shall provide 
necessary funds for the additional operation of the office during such time. 
(1973, c. 536, s. 1; 1975, c. 844, s. 12; 1977, c. 469, s. 1; c. 626, s. 1; 1979, c. 107, 
s. 14; c. 799, ss. 1-3; 1981, c. 305, s. 2.) 
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Effect of Amendments. — The first 1977 
amendment, effective with respect to elections 
held on or after Sept. 1, 1977, substituted the 
language beginning “an election in which 
absentee ballots’ and ending “GS. 
163-227(a)(4) [163-226(a)(4)]” for “a statewide 
primary or a general election or county bond 
election” in subsection (a); in the first sentence 
of subsection (b), substituted “60 days before an 
election, in which absentee ballots are autho- 
rized” for “30 days before a primary or general 
election or county bond election,” “5:00 P.M. on 
the Wednesday prior to” for “6:00 P.M. on the 
Wednesday before,” inserted “only” following 
“in person,” substituted the language 
beginning “or an employee of the board of elec- 
tions” for “furnish him with the application for 
absentee ballots called for under GS. 
163-227(1)”; inserted “or authorized employee” 
in the second sentence of subsection (b); 
inserted the language beginning “of the board” 
and ending “by the board” in the first sentence 
of subsection (c); substituted the language 
beginning “executive secretary of the board” 
and ending “by the board” for “or executive 
secretary” in the second sentence of subsection 
(c); substituted “member, executive secretary of 
the board, or full-time employee, authorized by 
the board, is” for “aa member or the executive 
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secretary of the county board of elections are” 
and “member, executive secretary of the board, 
or full-time employee, authorized by the board” 
for “board member or executive secretary” in 
the fourth sentence of subsection (c); added 
“Only” to the beginning of subsection (d) and 
inserted “of the board” in the first sentence of 
subsection (d). 

The second 1977 amendment substituted 
“supervisor of elections” for “executive secre- 
tary” in subsections (b), (c) and (d). 

The first 1979 amendment substituted “G.S. 
163-226(a)(2) or 163-226(a)(4)” for “GS. 
163-227(a)(2) or 163-227(a)(4)” near the middle 
of subsection (a). 

The second 1979 amendment, effective Sept. 
1, 1979, substituted “30 days” for “60 days” 
near the beginning of the first sentence of sub- 
section (b), and substituted “Thursday” for 
“Wednesday” near the middle of that sentence. 
The amendment also added subsections (e) and 
(f). 

The 1981 amendment, effective with respect 
to all elections occurring on or after July 1, 
1981, substituted “Not earlier than the day 
following the day on which the registration 
books close” for “Not earlier than 30 days” at 
the beginning of subsection (b). 


§ 163-227.3. Date by which absentee ballots must be avail- 
able for voting. 


(a) The State Board of Elections shall provide absentee ballots of the kinds 
to be furnished by the State Board, to the county boards of elections 60 days 
prior to the date on which the election shall be conducted unless there shall 
exist an appeal before the State Board or the courts not concluded, in which 
case the State Board shall provide the ballots as quickly as possible upon the 
conclusion of such an appeal. In every instance the State Board shall exert 
every effort to provide absentee ballots, of the kinds to be furnished by the 
State Board, to each county by the date on which absentee voting is authorized 
to commence. 

(b) Second Primary. — The State Board of Elections shall provide absentee 
ballots, of the kinds to be furnished by the State Board, as quickly as possible 
a the ballot information has been determined. (1973, c. 1275; 1977, c. 469, 
sve 


Effect of Amendments. — The 1977 amend- 
ment, effective with respect to elections held on 
or after Sept. 1, 1977, rewrote this section. 


§ 163-228. Register of absentee ballot applications and 
ballots issued; a public record. 


The State Board of Elections shall design an official register and provide a 
source of supply thereof from which the chairman of the county board of elec- 
tions in each county of the State shall purchase a book to be called the register 
of absentee ballot applications and ballots issued in which shall be recorded 
whatever information and official action may be required by this Article. 
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The register of absentee ballot applications and ballots issued shall consti- 
tute a public record and shall be opened to the inspection of any registered 
voter of the county at any time within 60 days before and 30 days after an 
election in which absentee ballots were authorized, or at any other time when 
good and sufficient reason may be assigned for its inspection. (1939, c. 159, ss. 
3, 9; 1945, c. 758, s. 8; 1953, c. 1114; 1963, c. 457, s. 3; 1965, c. 1208; 1967, c. 


715, 8. 1; c. 952,.s.,.45,1973, c..536,-8..1;5,1977,.¢c. 469, s. 1) 


Effect of Amendments. — The 1977 amend- 
ment, effective with respect to elections held on 
or after Sept. 1, 1977, substituted “design an 
official register and provide a source of supply 
thereof from which the chairman of the county 


the board of elections” and “shall purchase” for 
“with” in the first paragraph, and substituted 
“an election in which absentee ballots were 
authorized” for “a statewide primary, general 
election or county bond election” in the second 


board of elections” for “furnish the chairman of paragraph. 


§ 163-229. Absentee ballots, container-return envelopes, 
and instruction sheets. 


(a) Absentee Ballot Form. — In accordance with the provisions of G.S. 
163-230(3), persons entitled to vote by absentee ballot shall be furnished with 
pesulpr official ballots. Separate or distinctly marked absentee ballots shall not 

e used. 

(b) Container-Return Envelope. — In time for use not later than 60 days 
before a statewide primary, general election or county bond election, the 
county board of elections shall print a sufficient number of envelopes in which 
persons casting absentee ballots may transmit their marked ballots to the 
chairman of the county board of elections. Each container-return envelope 
shall be printed in accordance with the following instructions: 

(1) On one side shall be printed an identified space in which shall be 
inserted the application number of the voter and the following 
statement which shall be certified by one member of the county board 
of elections: 


“Certification of Election Official 


The undersigned election official does by his hand and seal certify that 
one is a registered and qualified voter of County, Precinct 
a er ae and has made proper application to vote under the Absentee Ballot 
Law of North Carolina. 

thay b iaarlomcreg 138th al gh Se Tipe ag (Seal) 


Chairman-Member” 


(2) On the other side shall be printed the return address of the chairman 
of the county board of elections and the following affidavit: 
“Affidavit of Absentee or Sick Voter 


State Of... oie ce ee ee aN ee ees war ene pens s 

Cotintycofitady. (orte2 Qin. Saree ee aa AURIS oe se 

| Shatin os Sas , do solemnly swear that I am a resident and 
registered voter in...... precinctré/) via. ol. a9 County, North 
Carolina; that on the day of an election,........ , 19... . (check 
whichever of the following statements is correct.) 

( ) I will be absent from the county in which I reside. 

( ) Due to sickness or physical disability, or incarceration as a 


misdemeanant, I will be unable to travel to the voting place in the 
precinct in which I reside. 
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I further swear that I made application for absentee ballots, and 
that I marked the ballots enclosed herein, or that they were marked 
for me in my presence and according to my instructions. 

pee VTP ONES OF TSS Bion hos tn eee 
Sworn to and subscribed before me this........ day ote! iat b28% Oa oe 
gan (The a (Signature and seal of officer 
administering oath) 
My commission (if any) expires 


Dane ess eee Cees tase ¢ 6 Fe) Ue, Cree ew te 2a a” Be op Fe eS. 


one 1S Tee oe te? Cree 6 oe he Rig?) aw Oi et ehire sa” FPSO NS FD “Ee Ors 


(Title of officer)” 
Note: The acknowledgment of a member of the armed forces of the 
United States may be taken before any commissioned officer or 
noncommissioned officer of the rank of sergeant in the army, petty 
officer in the navy, or equivalent rank in other branches of the armed 
forces. 

(c) Instruction Sheets. — In time for use not later than 60 days before a 
statewide primary, general or county bond election, the county board of elec- 
tions shall prepare and print a sufficient number of sheets of instructions on 
how voters are to prepare absentee ballots and return them to the chairman of 
the county board of elections. (1929, c. 164, s. 39; 1939, c. 159, ss. 3, 4; 1943, 
C101, 15. 2:51 900,641, 58..0, 4.1900, C. L200. 19OF..CL. 10,5. 8. Cc. Sol. 8. 1 
Cap ZS Deo Doak. wlol0.c. O44. S.1d. 1977, C. 409, §,,1.} 


Effect of Amendments. — The 1977 amend- affidavit in subdivision (b) (2), substituted “an 
ment, effective with respect to elections held on election” for “the primary, general or bond elec- 
or after Sept. 1, 1977, substituted “60 days” for tion.” 

“30 days” in subsections (b) and (c), and in the 


§ 163-230. Consideration and approval of applications and 
issuance of absentee ballots. 


The procedure to be followed in receiving applications for absentee ballots, 
passing upon their validity, and issuing absentee ballots shall be governed by 
the provisions of this section. 

(1) Record of Applications Received and Ballots Issued. — Upon receipt of 

a voter’s written application for absentee ballots, the chairman of the 

county board of elections shall promptly enter in the register of 

absentee ballot application and ballots issued so much of the following 
information as he has not already entered there under the provisions 
of G.S. 163-227(4) [163-227(b)(4)]: 

a. Name of voter applying for absentee ballots, and, if applicable, the 
name and address of the voter’s near relative who applied for the 
application for absentee ballots. 

b. Number of assigned voter’s application when issued. 

c. Precinct in which applicant is registered. 

d. Address to which ballots are to be mailed, or that the voter voted 
pursuant to G.S. 163-227.2. 

e. Reason assigned for requesting absentee ballots. 

f. Date application for ballots is received by chairman. 

g. The voter’s party affiliation. 

(2) Determination of Validity of Applications for Absentee Ballots. — The 
county board of elections shall constitute the proper official body to 
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pass upon the validity of all applications for absentee ballots received 

in the county; this function shall not be performed by the chairman or 

any other member of the board individually. 

a. Required Meeting of County Board of Elections. — During the 
period commencing 60 days before an election, and until 30 days 
before the election, in which absentee ballots are authorized, the 
county board of elections shall hold one or more public meetings 
each week on a day and at an hour to be determined by the board 
for the purpose of action on applications for absentee ballots. Each 
member of the board shall be notified in writing of the day and 
hour such meetings shall be conducted. During the period opening 
30 days before an election in which absentee ballots are autho- 
rized and closing at 5:00 P.M. on the Thursday before the election, 
the county board of elections shall hold public meetings at 10:00 
A.M. on Tuesday and Friday of each week, and it shall also hold 
public meetings at 10:00 A.M. on the eight, fifth, third and first 
days immediately preceding election day. These meetings shall be 
held at the county courthouse or at the elections board’s office at 
the hour fixed by law. At these meetings the county board of 
elections shall pass upon applications for absentee ballots. 

Upon a majority vote, the county board of elections may hold 
the required public meetings at an hour other than 10:00 A.M., 
and it may hold more than one session on each Tuesday and 
Friday it is required to meet and may set the hours of any addi- 
tional sessions. If the board desires to exercise either or both of the 
options granted by the preceding sentence, it shall do so prior to 
the date on which it is required to hold its first public meeting 
under the provisions of this subdivision and in time to give the 
notice required by the fourth paragraph of this lettered portion of 
this subdivision; thereafter, no change shall be made in the hours 
fixed for the board’s public meetings on absentee ballot applica- 
tions. 

It shall not be necessary for the chairman of the county board 
of elections to give notice to other board members of weekly 
meetings of the board which are fixed as to time and place by this 
section. 

If the county board of elections changes the time of holding its 
Tuesday and Friday meetings or provides for additional meetings 
on Tuesdays and Fridays in accordance with the terms of this 
subdivision, notice of the change in hour and notice of the 
schedule of additional meetings, if any, shall be published in a 
newspaper circulated in the county, and a notice thereof shall be 
posted at the courthouse door of the county, at least one week 
prior to the time fixed for holding the first meeting under this 
subdivision. 

The county board of elections shall not be required to hold any 
of the meetings prescribed by this subdivision unless, since its last 
preceding meeting, it actually has received one or more applica- 
tions for absentee ballots which it has not passed upon. When no 
meeting is to be held for this reason, the chairman shall notify 
each of the other members of the county board of elections that the 
scheduled public meeting will not be held and state the reasons 
for its cancellation. 

b. Procedure at Required Meeting; Making Determination. — At each 
public meeting of the county board of elections the chairman shall 
present for consideration, and the board shall pass upon, the 
validity of all applications for absentee ballots received since its 
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last preceding public meeting held for that purpose. In connection 
with each application received by mail the chairman shall also 
present the container-return envelope in which the application 
was received. At each such meeting any registered voter of the 
county shall be heard and allowed to present evidence in oposition 
to, or in favor of, the issuance of absentee ballots to any voter 
making application for them. 

The county board of elections may consider the registration 
records as evidence of the voter’s signature, if available, and as 
any other evidence that may be necessary to pass upon such an 
application, including the party affiliation of a voter seeking to 
vote in a primary. 

If the board finds that the applicant is a qualified voter of the 
county, that he is registered in the precinct stated in his applica- 
tion, that the assertions in his application are true, and that his 
application is in proper form, it shall approve his application for 
absentee ballots. 

c. Record of Board’s Determination; Decision Final. — At the time 
the county board of elections makes its decision on an application 
for absentee ballots, the chairman shall enter in the appropriate 
column in the register of absentee ballot applications and ballots 
issued opposite the name of the applicant a notation of whether 
his application was “Approved” or “Disapproved”. 

The decision of the board on the validity of an application for 
absentee ballots shall be final subject only to such review as may 
be necessary in the event of an election contest. 

(3) Delivery of Absentee Ballots and Container-Return Envelope to Appli- 
cant. — When the county board of elections approves an application 
for absentee ballots, the chairman shall promptly issue and transmit 
them to the voter only, and not to his near relative, in accordance with 
the following instructions: 

a. On the top margin of each ballot the applicant is entitled to vote, 
the chairman shall write or type the words “Absentee Ballot 
No. ...” and insert in the blank space the number assigned the 
applicant’s application in the register of applications for absentee 
ballots and ballots issued. He shall not write, type, or print any 
other matter upon the ballots transmitted to the absentee voter. 

b. The chairman shall fold and place the ballots (identified in accor- 
dance with the preceding instruction) in a container-return enve- 
lope and write or type in the appropriate blanks thereon, in 
accordance with the terms of G.S. 163-229(b), the absentee voter’s 
name, his application number and the designation of the precinct 
in which the voter is registered. The chairman shall leave the 
container-return envelope holding the ballots unsealed. 

c. The chairman shall then place the unsealed container-return enve- 
lope holding the ballots together with printed instructions for 
voting and returning the ballots, in an envelope addressed to the 
applicant at the post office address stated in his application, seal 
the envelope, and mail it at the expense of the county board of 
elections, or deliver it to the applicant in person: Provided, that 
in case of approval of an application received after 5:00 P.M. on 
the Thursday before the election under the provisions of G.S. 
163-227(b)(3), in lieu of transmitting the ballots to the applicant 
in person or by mail, the chairman may deliver the sealed enve- 
lope containing the instruction sheet and the container-return 
envelope holding the ballots to a near relative of the voter. (1939, 
c. 159, s. 3; 1963, c. 457, s. 3; 1965, c. 1208; 1967, c. 775, s. 1; ¢. 
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952, s. 6; 1973, c. 536, s. 1; c. 1075, s. 4; 1975, c. 844, ss. 14, 19; 
1977, c. 469, s. 1; 1981, c. 305, s. 3.) 


Effect of Amendments. — The 1977 amend- 
ment, effective with respect to elections held on 
or after Sept. 1, 1977, in subdivision (2)a, added 
the present first and second sentences of the 
first paragraph, substituted “an election in 
which absentee ballots are authorized and 
closing at 5:00 P.M.” for “a statewide primary, 
general election or county bond election and 
closing at 6:00 P.M.,” “at 10:00 A.M. on 
Tuesday and Friday of each week” for “on 
Monday and Friday of each week at 10:00 
A.M.,” and “eighth” for “seventh” in the present 
third sentence of the first paragraph, substi- 
tuted “Tuesday” for “Monday” in the first sen- 
tence of the second paragraph and in the fourth 


paragraph, and substituted “Tuesdays” for 
“Mondays” in the fourth paragraph. The 
amendment also substituted “container-return 
envelope” for “container envelope” in the sec- 
ond sentence of the first paragraph of subdi- 
vision (2)b, and in subdivision (3), substituted 
p00 “kei. (Ors 7 O00 = talie fait 5 tr, 
163-227(b)(3)” for “G.S. 163-227(3)” in para- 
graph (c). 

The 1981 amendment, effective with respect 
to all elections occurring on or after July 1, 
1981, substituted “Thursday” for “Wednesday” 
in the third sentence of the first paragraph of 
subdivision (2)a and near the middle of subdi- 
vision (3)c. 


§ 163-231. Voting absentee ballots and transmitting them to 
chairman of the county board of elections. 


(a) Procedure for voting absentee ballots. — In the presence of an officer 
authorized to administer oaths, having an official seal, the voter shall: 

(1) Mark his ballots, or cause them to be marked by such officer in his 
presence according to his instruction; 

(2) Fold each ballot separately, or cause each of them to be folded in his 
presence; 

(3) Place the folded ballots in the container-return envelope and securely 
seal it, or have this done in his presence; 

(4) Make and subscribe the affidavit printed on the container-return enve- 
lope according to the provisions of G.S. 163-229(b). 

The officer administering the oath shall then complete the form on the 
container-return envelope and affix his seal, if any, in the place indicated. 
When thus executed, the sealed container-return envelope, with the ballots 
enclosed, shall be transmitted in accordance with the provisions of subsection 
(b) of this section to the chairman of the county board of elections who issued 
the ballots. 

In the case of voters who are members of the armed forces of the United 
States, as defined in G.S. 163-245, the signature of any commissioned officer 
or noncommissioned officer of the rank of sergeant in the army, petty officer 
in the navy, or equivalent rank in other branches of the armed forces, as a 
witness to the execution of any certificate required by this or any other section 
of this Article to be under oath shall have the force and effect of the jurat of 
an officer with a seal fully authorized to take and administer oaths in con- 
nection with absentee ballots. 

(b) Transmitting executed absentee ballots to chairman of county board of 
elections. — The sealed container-return envelope in which executed absentee 
ballots have been placed shall be transmitted to the chairman of the county 
board of elections who issued them as follows: All ballots issued under the 
provisions of Articles 20 and 21 of this Chapter shall be transmitted by mail, 
at the voter’s expense, or delivered in person, or by the voter’s spouse, brother, 
sister, parent, grandparent, child or grandchild not later than 5:00 P.M. on the 
day before the statewide primary or general election or county bond election. 
If such ballots are received later than that hour, they shall not be accepted for 
voting. (1939, c. 159, ss. 2, 5; 1941, c. 248; 1943, c. 736; c. 751, s. 1; 1945, c. 758, 
s. 5; 1963, c. 457, ss. 2, 5; 1967, c. 775, s. 1; 1971, c. 1247, s. 3; 1973, c. 536, s. 
41-1977, c, 469, s,-1; 1979, c. 799,8-5) 

339 


§ 163-232 GENERAL STATUTES OF NORTH CAROLINA § 163-232 


Effect of Amendments. — The 1977 amend- __ subsection (a), and substituted “5:00 P.M.” for 
ment, effective with respect to elections heldon “6:00 P.M.” in the first sentence of subsection 
or after Sept. 1, 1977, substituted semicolons _ (b). 
for periods at the end of subdivisions (1) The 1979 amendment, effective Sept. 1, 1979, 
through (3) of subsection (a), deleted “to” inserted “by such officer” near the middle of 
preceding “have this done” in subdivision (3) of | subdivision (1) of subsection (a). 


§ 163-232. Certified list of executed absentee ballots; distri- 
bution of list. 


The chairman of the county board of elections shall prepare, or cause to be 
prepared, a list in at least quadruplicate, of all absentee ballots returned to the 
county board of elections to be counted, which have been approved by the 
county board of elections. At the end of the list, the chairman shall execute the 
following certificate under oath: 


“State of North Carolina 


County Of .. Baehect. at- Ganiea 

Lo. chan Seas , chairman of the.......... County board of elections, 
do hereby certify that ‘the foregoing is a list of all executed absentee ballots to 
be voted in the election to be conducted on the....dayof..... , 19...., which 


have been approved by the county board of elections. I further certify that I 
have issued ballots to no other persons than those listed herein, whose original 
applications or original applications made by near relatives are filed in the 
office of the county board of elections; and I further certify that I have not 
delivered ballots for absentee voting to any person other than the voter himself, 
by mail or in person, except as provided by law, in the case of approved applica- 
tions received after 5:00 P.M. on the Thursday before the election. 


This the..... dayrot Mis tae LOA AHS. 
(Signature of chairman of 
county board of elections) 
Sworn to and subscribed before me this...... day of...... plLOzsda%i Witness 


my hand and official seal. 


(Signature of officer 
administering oath) 


e a. 6 *o © Che WOE Ware», © 2 Oy U tee Ge ©) Gye geo e@ € © 8 44 


(Title of officer)” 

No earlier than 3:00 P.M. on the day before the election and no later than 
10:00 A.M. on election day, the chairman shall cause one copy of the list of 
executed absentee ballots, which may be a continuing countywide list or a 
separate list for each precinct, to be immediately deposited as “first-class” mail 
to the State Board of Elections, Post Office Box 1166, Raleigh, N.C. 27602. He 
shall retain one copy in the board office for public inspection and he shall cause 
two copies of the appropriate precinct list to be delivered to the registrar of each 
precinct in the county. The chairman shall be authorized to call upon the 
sheriff of the county to distribute the list to the precincts. In addition the 
chairman shall, upon request, provide a copy of the complete list to the 
chairman of each political party, recognized under the provisions of G.S. 
163-96, represented in the county. 

The registrar shall post one copy of the list immediately in a conspicuous 
location in the voting place and retain one copy until all challenges of absentee 
ballots have been heard by the county arty of elections. Challenges shall be 
made to absentee ballots as provided in G.S. 163-89. 
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After receipt of the list of absentee voters required by this section the regis- 
trar shall call the name of each person recorded on the list and enter an “A” 
in the appropriate voting square on the voter’s permanent registration record. 
If such person is already recorded as having voted in that election, the registrar 
shall enter a challenge which shall be presented to the chairman of the county 
board of elections for resolution by the board of elections prior to certification 
of results by the board. 

All lists required by this section shall be retained by the county board of 
elections for a period of four years after which they may then be destroyed. 
(1939, c. 159, s. 6; 1943, c. 751, s. 3; 1963, c. 457, s. 6; 1967, c. 775, s. 1; 1973, 


c. 536, s. 1; 1977, c. 469, s. 1; 1981, c. 155, s. 1; c. 305, s. 4.) 


Effect of Amendments. — The 1977 amend- 
ment, effective with respect to elections held on 
or after Sept. 1, 1977, in the first paragraph, 
substituted “or cause to be prepared, a list in at 
lease quadruplicate, of all absentee ballots 
returned to the county board of elections to be 
counted” for “a list, in quadruplicate, of all 
applications for absentee ballots received by 
him” in the first sentence, “the chairman” for 
“he” in the introductory language of the second 
sentence, “executed absentee ballots to be voted 
in the election to be conducted” for “applica- 
tions filed with me for absentee ballots to be 
voted in the primary or general election or 
county bond election” in the first sentence of the 
oath, “are filed in the office of the county board 
of elections” for “are enclosed to be filed with 


the State Board of Elections” in the second sen- 
tence of the oath, and “5:00 P.M.” for “6:00 
P.M.” in the second sentence of the oath. The 
amendment also rewrote the second paragraph 
and added the third through fifth paragraphs. 

The first 1981 amendment, substituted 
“receipt of the list of absentee voters required 
by this section” for “the last person has voted” 
in the first sentence of the fourth paragraph, 
and added the language beginning “which shall 
be presented” at the end of the second sentence 
of the fourth paragraph. 

The second 1981 amendment, effective with 
respect to all elections occurring on or after 
July 1, 1981, substituted “Thursday” for 
“Wednesday” near the end of the oath. 


§ 163-233. Applications for absentee ballots; how retained. 


The chairman of the county board of elections shall retain, in a safe place, 
the original of all applications made for absentee ballots and shall make them 
available to inspection by the State Board of Elections or to any person upon 
the directive of the State Board of Elections. 

All applications for absentee ballots shall be retained by the county board of 
elections for a period of one year after which they may be destroyed. (1939, c. 
159, s. 7; 19438, c. 751, s. 4; 1963, c. 457, s. 7; 1967, c. 775, s. 1; 1973, c. 536, s. 


1; c. 1075, s. 5; 1977, c. 469, s. 1.) 


Cross References. — For present provisions 
covering the subject matter of this section as it 
existed prior to the 1977 amendment, see 
§ 163-232. 


Effect of Amendments. — The 1977 amend- 
ment, effective with respect to elections held on 
or after Sept. 1, 1977, rewrote this section. 


§ 163-233.1. Withdrawal of absentee ballots not allowed. 


No person shall be permitted to withdraw an absentee ballot after such ballot 
has been mailed to or returned to the county board of elections. (1973, c. 536, 


s. 1; 1977, c. 469,'s.°1.) 


Effect of Amendments. — The 1977 amend- 
ment, effective with respect to elections held on 


or after Sept. 1, 1977, reenacted this section 
without change. 
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§ 163-234. Counting absentee ballots by county board of 
elections. 


All absentee ballots returned to the chairman or supervisor of elections of the 
county board of elections in the container-return envelopes shall be retained 
by the chairman to be counted by the county board of elections as herein 
provided. 

(1) Only those absentee ballots returned to the county board of elections 
no later than 5:00 P.M. on the day before election day in a properly 
executed container-return envelope shall be counted. 

(2) The county board of elections shall meet at 5:00 P.M. on election day 
in the board office or other public location in the county courthouse for 
the purpose of counting all absentee ballots except those which have 
been challenged before 5:00 P.M. on election day. Any elector of the 
county shall be permitted to attend the meeting and allowed to 
observe the counting process, provided he shall not in any manner 
interfere with the election officials in the discharge of their duties. 

Provided, that the county board of elections is authorized to begin 
counting absentee ballots between the hours of 2:00 P.M. and 5:00 
P.M. upon the adoption of a resolution at least two weeks prior to the 
election wherein the hour and place of counting absentee ballots shall 
be stated. A copy of the resolutions shall be published once a week for 
two weeks prior to the election, in a newspaper having general circula- 
tion in the county. The count shall be continuous until completed and 
the members shall not separate or leave the counting place except for 
unavoidable necessity. The board shall not announce the result of the 
count before 7:30 P.M. 

(5) As each ballot envelope is opened, the board shall cause to be entered 
into a pollbook designated “Pollbook of Absentee Voters” the name of 
the absentee voter. Preserving secrecy, the ballots shall be placed in 
the appropriate ballot boxes, at least one of which shall be provided for 
each type of ballot. 

After all ballots have been placed in the boxes, the counting process 
shall begin. 

If a challenge transmitted to the board on canvass day by a registrar 
is sustained, the ballots challenged and sustained shall be withdrawn 
from the appropriate boxes, as provided in G.S. 163-89(e). 

As soon as the absentee ballots have been counted and the names 
of the absentee voters entered in the pollbook as required herein, the 
board members and assistants employed to count the absentee ballots 
shall each sign the pollbook immediately beneath the last absentee 
voter’s name entered therein. The chairman shall be responsible for 
the safekeeping of the pollbook of absentee voters. 

(6) Upon completion of the counting process the board members shall 
cause the results of the tally to be entered on the absentee abstract 
prescribed by the State Board of Elections. The abstract shall be 
signed by the members of the board in attendance and the original 
mailed immediately to the State Board of Elections, Raleigh, North 
Carolina 27602. 

(19.77, :C..A69; s.,1).c, 626. 8.41.) 


Effect of Amendments. — The first 1977 substituted “prescribed” for “provided” in the 
amendment, effective with respect to elections first sentence of subdivision (6), and added 
held on or after Sept. 1, 1977, substituted “5:00 “27602” to the end of the second sentence of 
P.M.” for “6:00 P.M.” in subdivision (1), deleted subdivision (6). 

“the” preceding “election day” in the first sen- Subdivision (5) is also set out to correct two 
tence of the first paragraph of subdivision (2), errors. 
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The second 1977 amendment substituted of the section was not changed, only the 
“supervisor of elections” for “executive secre- introductory paragraph and subdivisions (1), 
tary” in the introductory language. (2), (5) and (6) are set out. 

Only Part of Section Set Out. — As the rest 


§ 163-236. Violations by chairman of county board of elec- 
tions. 


The chairman of the county board of elections shall be sole custodian of blank 
applications for absentee ballots, official ballots, and container-return enve- 
lopes for absentee ballots. He shall issue and deliver blank applications for 
absentee ballots in strict accordance with the provisions of G.S. 163-277(4) 
[163-227(c)]. The issuance of ballots to persons whose applications for absentee 
ballots have been approved by the county board of elections under the provi- 
sions of G.S. 163-230(3) is the responsibility and duty of the chairman of the 
county board of elections. 

It shall be the duty of the chairman of the county board of elections to keep 
current all records required of him by this Article and to make promptly all 
reports required of him by this Article. 

The willful violation of the terms of this section shall constitute a misde- 
meanor, and upon conviction, the offender shall be fined not less than one 
hundred dollars ($100.00), or imprisoned not less than 60 days, or both, in the 
discretion of the court. (1939, c. 159, s. 14; 1963, c. 457, s. 10; 1967, c. 775, s. 
1; 1977, c. 469, s. 1.) 


Effect of Amendments. — The 1977 amend-_ _ without change except for an incorrect substitu- 
ment, effective with respect to elections held on tion of a reference to § 163-277 for a reference 
or after Sept. 1, 1977, reenacted this section to § 163-227 at the end of the second sentence. 


§ 163-237. Certain violations of absentee ballot law made 
criminal offenses. 


(a) False statements under oath made misdemeanor. — If any person shall 
willfully and falsely make any affidavit or statement, under oath, which affida- 
vit or statement under oath, is required to be made by the provisions of this 
Article, he shall be guilty of a misdemeanor, and upon conviction, shall be 
punished by a fine of not less than one hundred dollars ($100.00), or imprisoned 
for not less than 60 days, or both, in the discretion of the court. 

(b) False statements not under oath made misdemeanor. — If any person, for 
the purpose of obtaining or voting any official ballot under the provisions of 
this Article, shall willfully sign any printed or written false statement which 
does not purport to be under oath, or which, if it purports to be under oath, was 
not duly sworn to, he shall be guilty of a misdemeanor, and upon conviction 
shall be fined not less than one hundred dollars ($100.00), or imprisoned not 
less than 60 days, or both, in the discretion of the court. 

(c) Fraud in connection with absentee vote; forgery. — Any person 
attempting to aid and abet fraud in connection with any absentee vote cast or 
to be cast, under the provisions of this Article, shall be guilty of a misdemeanor, 
and, upon conviction, be fined or imprisoned, in the discretion of the court. Any 
person attempting to vote by fraudulently signing the name of a regularly 
qualified voter shall be guilty of forgery, and be punished accordingly. 

(d) Violations not otherwise provided for made misdemeanors. — If any 
person shall willfully violate any of the provisions of this Article, or willfully 
fail to comply with any of the provisions thereof, for which no other punishment 
is herein provided, he shall be guilty of a misdemeanor, and upon conviction, 
shall be fined not less than one hundred dollars ($100.00), or imprisoned not 


343 


§ 163-238 GENERAL STATUTES OF NORTH CAROLINA § 163-247 


less than six months, or both, in the discretion of the court. (1929, c. 164, s. 40; 
1939, c. 159, ss.\12, 13, 15; 1967, c. 775, s. 1; 1977, c. 469, s. 1.) 


Effective of Amendments. — The 1977 held on or after Sept. 1, 1977, reenacted this 
amendment, effective with respect to elections section without change. 


§ 163-238. Reports of violations to district attorneys. 


It shall be the duty of the State Board of Elections to report to the district 
attorney of the appropriate prosecutorial district, any violation of this Article, 
or the failure of any person charged with a duty under its provisions to comply 
with and perform that duty, and it shall be the duty of the district attorney to 
cause such a person to be prosecuted therefor. (1939, c. 159, s. 16; 1967, c. 775, 
Sala hS hd Oreo. Sh Ls) 


Effect of Amendments. — The 1977 amend- trict” for “Attorney General of North Carolina, 
ment, effective with respect to elections heldon and to the solicitor of the appropriate 
or after Sept. 1, 1977, substituted “district solicitorial district” and “duty of the district 
attorney of the appropriate prosecutorial dis- attorney” for “duty of the solicitor.” 


§ 163-239. Article 21 relating to absentee voting by ser- 
vicemen and certain civilians not applicable. 


Except as otherwise provided therein, Article 21 of this Chapter, relating to 
absentee registration and voting by servicemen and certain civilians, shall not 
apply to or modify the provisions of this Article. (1963, c. 457, s. 11; 1967, c. 775, 
s. 1; 1977, c. 469, s. 1.) 


Effect of Amendments. — The 1977 amend-__ or after Sept. 1, 1977, reenacted this section 
ment, effective with respect to elections heldon without change. 


ARTICLE 21. 


Military Absentee Registration and Voting 
in Primary and General Elections. 


§ 163-247. Methods of applying for absentee ballots. 


An individual entitled to exercise the rights conferred by this Article and 
who is absent from the county of his residence may apply for absentee ballots 
in either of the ways provided in this section. 

(1) Federal Postcard Application Form. — At any time prior to the 
statewide primary or general election in which he seeks to vote, the 
applicant may make and sign a written application to the Secretary 
of State for absentee ballots on the postcard form prescribed in Public 
Law 712 of the Seventy-seventh Congress. Upon receiving such an 
application, the Secretary of State shall record the applicant’s name 
and residence address on a record maintained for that purpose and 
immediately send the application to the chairman of the board of 
elections of the county in which the applicant has his residence, 
together with instructions for handling the application under the pro- 
visions of this Article. 

(1977, c. 265, s. 16.) 
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Effect of Amendments. — The 1977 amend- 
ment combined the former second and third 
sentences of subdivision (1) by substituting 
“send the application” for “transmit the appli- 
cation to the State Board of Elections” at the 
end of the former second sentence and for “Upon 
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tary of State, the State Board of Elections shall 
transmit it” at the beginning of the former third 
sentence. 

Only Part of Section Set Out. — As subdi- 
vision (2) was not changed by the amendment, 
it is not set out. 








receiving such an application from the Secre- 


§ 163-248. Register, ballots, container-return envelopes, 
and instruction sheets. 


(a) Register of Military Absentee Ballot Applications and Ballots Issued. — 
The State Board of Elections shall furnish the chairman of the board of elec- 
tions in each county of the State with a book to be called the register of military 
absentee ballot applications and ballots issued in which shall be recorded 
whatever information and official action may be required by this Article. In 
lieu of furnishing this register, the State Board of Elections may provide for a 
separate military section in the register furnished under the provisions of G.S. 
163-228 which shall be used for the same purpose. 

The register of military absentee ballot applications and ballots issued, 
whether contained in a separate book or maintained as a separate part of the 
register furnished under the provisions of G.S. 163-228, shall constitute a 
public record and shall be opened to the inspection of any registered voter of 
the county at any time. 

(b) Absentee Ballot Form. — Persons entitled to vote by absentee ballot 
under the terms of this Article shall be furnished with regular official ballots; 
separate or distinctly marked absentee ballots shall not be used. The State 
Board of Elections and the county boards of elections shall have all necessary 
absentee ballots printed and in the hands of the proper election officials not 
later than 60 days before the primary or election. . 

(c) Container-Return Envelope. — The county board of elections shall print 
a sufficient number of envelopes in which persons casting military absentee 
ballots may transmit their marked ballots to the chairman of the county board 
of elections. The container-return envelopes shall be printed and available for 
use not later than 60 days before the primary or election. Each con- 
tainer-return envelope shall be printed in accordance with the following 
instructions: 

(1) On one side shall be arranged identified spaces in which the chairman 
of the county board of elections may insert the name of the applicant, 
the number assigned his application, and the designation of the pre- 
cinct in which his ballots are to be voted. 

(2) On the other side shall be printed the return address of the chairman 
of the county board of elections and the following certificate: 


“Certificate of Absentee Voter 


Bie Gs EBAY 30.) 24a , do hereby certify that I am a resident and 
qualified voter in precinct, County, North 
_ Carolina, and that I am [check whichever of the following statements is correct] 
-[ ] Serving in the armed forces of the United States 
_[ ] The spouse of a member of the armed forces of the United States residing 
outside the county of my spouse’s residence 
-[ ] A disabled war veteran in a United States government hospital 
-{ ] A civilian attached to and serving outside the United States with the 
armed forces of the United States 
_{ ] A member of the Peace Corps 
| I further certify that I am affiliated with the ........ Party. [To be com- 

pleted only if applicant seeks to vote in the primary of the political party to 
which he belongs. | 


oeee eee eee ee © © © NRW SAA 8 tl tl thle hl hl hl tll 
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I further certify that the following is my official address: 


ees | lla) 66 lhl USL OO mw ee ae ere ene et Perr CC Cs, CE. LS Teas, 6. 6 &. '@ JPET & ae. ee © mu t GB hUmhU CUS 
sme. © ££. ©. 45 01 8 Bebe 28 me 160) J Le 6 oe) 8 ORS BW Pi G 05 88 8 ul! ae Bae se) 2 Oe me fo ond 
eo eo ‘© @ © ¥e lie veo e: “eile Ye ee TeCre Om 6 a Te 6 perie pie 379) CF. es 6: (SCS Tse cietse se Foy, et hie 6S Fé Pe 


eer) G'S Cis eo eho) 6 Pee) etree . Ge fe) ba Se be) Fe eae Ce CCD ECE UE Fee. 6 KFS . 0s BExr oe SG 0o' 6 £0 oe FE 


[City, postal zone, State, and zip code] 

I further certify that I made application for absentee ballots and that I 
marked the ballots enclosed herein, or that they were marked for me in my 
presence and according to my instruction. 

Witness my hand in the presence of ........ [Insert name and rank of 
witnessing officer] this...... DAV Ole Ee Aces by he Beas 


CD F168 DSs 64 WO Sse 8 OL) ewer BS 4H Ceereys ge re Fayre Peer. e Pr. e Mery > ey el ecg wy BEN Re “Bea ey Ce” 


WRNESSs. Mahetcomingega, dome. teak ThA Raye io pialts 

(Signature of witnessing officer) 

Rank or title of witnessing officer: ..............0020008.% 
Unit to which witnessing officer is assigned: ................ 
Note: This certificate may be witnessed by any commissioned officer or any 
noncommissioned officer of the rank of sergeant in the Army, petty officer in 
the Navy, or equivalent rank in other branches of the armed forces of the 
United States.” 

(d) Instruction Sheets. — The county board of elections shall prepare and 
print a sufficient number of sheets of instructions on how voters covered by the 
provisions of this Article are to prepare absentee ballots and return them to the 
chairman of the county board of elections. The instruction sheets shall be 
printed and available for use not later than 60 days before the primary or 
election. (1929, c. 164, s. 39; 1941, c. 346, ss. 2, 3, 4, 5, 6; 1943, c. 503, s. 3; 1963, 
COL, So 12, tO, La 101 GC, Liason Ce Lot S. LonLolo: C.,044..58. lanLts 
1979 -c.c40 su >) 


Effect of Amendments. — The 1979 amend-__i the end of the second sentences of subsection 
ment substituted “60 days” for “30 days” near  (b), (c), and (d). 


§ 163-251. Certified list of approved military absentee 
ballot applications; record of ballots received; 
disposition of list; list constitutes registration. 


(a) Preparation of List. — Before noon on the day of a statewide primary or 
general election, the chairman of the county board of elections shall prepare for 
each precinct a list, in quadruplicate, of all applications for military absentee 
ballots which he has received, entered in the register of military absentee 
ballot applications and ballots issued, and approved. This list shall be entitled 
“List of Applicants for Military Absentee Ballots to Whom Ballots Have Been 
Issued.” By the name of each applicant whose executed military absentee 
ballots have been returned to him the chairman shall enter the notation 
“Ballots Returned.” At the end of the list the chairman shall execute the 
following certificate under oath: 


“State of North Carolina 
County Oran at a eee 

| elle SI > , chairman of the...... county board of elections, do hereby certify 
that the foregoing i is a list of all applications filed with me for absentee ballots 
under the provisions of the Military Absentee Ballot Law to be voted in the 


346 


§ 163-251 1981 CUMULATIVE SUPPLEMENT § 163-251 


pies Ee. [insert either ‘primary’ or ‘general,’ whichever is appropriate] election 
crt poate ple day of ....,19....I further certify: 

1. That I have issued military absentee ballots to no other persons than 
those listed therein; 

2. That I have not delivered military absentee ballots to any person other 
than the voter himself, by mail or in person; 

3. That I have received executed ballots from those absentee voters whose 
names are marked on this list with the notation ‘Ballots Returned,’ whose 
unopened container-return envelopes have been delivered to the county board 
of elections; 

4. That this list constitutes the only precinct registration of military 
absentee voters whose names have not heretofore been entered on the regular 
registration of the appropriate precinct. 


This the... #." day Ore. si .. pL Oise 
(Signature of chairman of county board of 
elections) 
Sworn to and subscribed before me this..... day of ..... yea Soak: 


Witness my hand and official seal. 


OF Mie Pe we? OO eee 8 ee Be Bae Mo Bae eT Oe duties Ope eee be OOD daw Ce vo 


CUES. POLS A Ew 8 Ke Kees ae ee ehee Bey se8 76 40) OA ee ies ew oe. } 


(Title of officer)” 

(b) Distribution of List. — Before noon on the day of the primary or general 
election in which the military absentee ballots are to be cast, the chairman of 
the county board of elections shall send one copy of the list required by this 
section, by United States Mail to the chairman of the State Board of Elections 
at Raleigh, North Carolina. The chairman shall deliver two copies of the list 
to the appropriate precinct registrar and retain one copy for the county board. 
The registrar shall post one copy in the voting place and retain one copy until 
all challenges of absentee ballots have been heard by the county board of 
elections. Challenges shall be made as provided in G.S. 163-89. 

After receipt of the list of absentee voters required by this section the regis- 
trar shall call the name of each person recorded on the list and enter an “A” 
in the appropriate voting square on the voter’s permanent registration record, 
if any. If such person is already recorded as having voted in that election, the 
registrar shall enter a challenge which shall be presented to the chairman of 
the county board of elections for resolution by the board of elections prior to 
certification or results by the board. 

(c) List Constitutes Registration. — The “List of Applicants for Military 
Absentee Ballots to Whom Ballots Have Been Issued” prescribed by this sec- 
tion, when delivered to the registrars of the various precincts, shall constitute 
the only precinct registration of the military absentee voters listed thereon 
whose names are not already entered in the registration records of the appro- 
priate precinct. Registrars shall not add the names of persons listed on the 
military absentee list to the regular registration books of their precincts. 

(d) Counting Ballots, Hearing Challenges. — The county board of elections 
shall count military ballots as provided for civilian absentee ballots in G.S. 
163-234, and shall hear challenges as provided in G.S. 163-89. (1941, c. 346, ss. 
7-10, 12, 13; 19438, c. 503, ss. 4, 5; 1963, c. 457, s. 15; 1967, c. 775, s. 1; 1973, 
c. 536, 8s. 2; 1977, c. 265, s. 17; 1979, c. 797, s. 3; 1981, c. 155, s. 2; c. 308, s. 3.) 


Effect of Amendments. — The 1977 amend- _istered mail” in the first sentence of subsection 
ment substituted “United States Mail” for“reg- —_(b). 
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The 1979 amendment, effective Sept. 1, 1979, 
deleted “together with the original of all appli- 
cations for military absentee ballots received by 
him” after “this section” near the end of the 
first sentence of the first paragraph of subsec- 
tion (b). 

The first 1981 amendment, substituted 
“receipt of the list of absentee voters required 
by this section” for “the last person has voted” 
and “voting square” for “place” in the first sen- 
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substituted “having voted” for “voting” in the 
second sentence of the second paragraph of sub- 
section (b), and added the language beginning 
“which shall be presented” at the end of the 
second sentence of the second paragraph of sub- 
section (b). 

The second 1981 amendment deleted “whose 
original applications are herewith filed with 
the State Board of Elections” at the end of sub- 
division (a)1. 


tence of the second paragraph of subsection (b), 


§ 163-254. Registration and voting on primary or election 
day. 


Notwithstanding any other provisions of Chapter 163 of the General Stat- 
utes, any person entitled to vote an absentee ballot pursuant to G.S. 163-245 
shall be permitted to register in person at any time including the day of a 
primary or election. Should such person’s eligibility to register or vote as 
provided in G.S. 163-245 terminate after the registration records have closed 
prior to a primary or election, such person, if he appears in person, shall be 
entitled to register if otherwise qualified during the time the records are closed, 
or on the primary or election day, and shall be permitted to vote if such person 
is otherwise qualified. (1977, c. 93.) 


Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


§ 163-255. Absentee voting at office of board of elections. 


Notwithstanding any other provisions of Chapter 163 of the General Stat- 
utes, any person eligible to vote an absentee ballot pursuant to G.S. 163-245 
shall be permitted to vote an absentee ballot pursuant to G.S. 163-227.2 if the 
person has not already voted an absentee ballot which has been returned to the 
board of elections, and if he will not be in the county on the day of the primary 
or election. 

In the event an absentee application or ballot has already been mailed to 
such person applying to vote pursuant to G.S. 163-227.2, the board of elections 
shall void the application and ballot unless the voted absentee ballot has been 
received by the board of elections. Such person shall be eligible to vote pur- 
suant to G.S. 163-227.2 no later than 5:00 P.M. on the day next preceding the 
primary, second primary or election. (1977, c. 93; 1979, c. 797, s. 4.) 


Effect of Amendments. — The 1979 amend- 
ment, effective Sept. 1, 1979, substituted “5:00 


P.M.” for “6:00 P.M.” near the middle of the 
second sentence of the second paragraph. 


§ 163-256. Regulations of State Board of Elections. 


The State Board of Elections shall adopt rules and regulations to carry out 
the intent and purpose of G.S. 163-254 and 163-255, and to ensure that a proper 
list of persons voting under said sections shall be maintained by the boards of 
elections, and to ensure proper registration records, and such rules and regu- 
lations shall not be subject to the provisions of G.S. 150A-9. (1977, c. 93.) 
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§8§ 163-257, 163-258: Reserved for future codification purposes. 


SUBSCHAPTER VIII. REGULATION OF ELECTION 
CAMPAIGNS. 
ARTICLE 22. 


Corrupt Practices and Other Offenses against 
the Elective Franchise. 


§ 163-270. Using Funds of insurance companies for political 


purposes. 


CASE NOTES 


Insurance Company Contributions to 
Postelection Appreciation Breakfast for 
Commissioner of Insurance Permissible. — 
Summons drawn under this section and 
§ 163-278.19 failed sufficiently to charge an of- 
fense within the ambit of these sections where 
insurance companies made contributions of 


money for an appreciation breakfast for the 
Commissioner of Insurance after his reelection. 
State v. Charlotte Liberty Mut. Ins. Co., 39 N.C. 
App. 557, 251 S.E.2d 867, aff'd, 298 N.C. 270, 
258 S.E.2d 343 (1979). 

Quoted in State v. Charlotte Liberty Mut. 
Ins. Co., 298 N.C. 270, 258 S.E.2d 343 (1979). 


§ 163-271. Intimidation of voters by officers made misde- 


meanor. 


Legal Periodicals. —- For comment on polit- 
ical patronage and the Fourth Circuit’s test of 


dischargeability, see 15 Wake Forest L. Rev. 
655 (1979). 


CASE NOTES 


Cited in McCollum v. Stahl, 579 F.2d 869 
(4th Cir. 1978). 


§ 163-274. Certain acts declared misdemeanors. 


Any person who shall, in connection with any primary or election in this 
State, do any of the acts and things declared in this section to be unlawful, shall 
be guilty of a misdemeanor, and upon conviction shall be fined or imprisoned, 
or both, in the discretion of the court. It shall be unlawful: 

(13) Except as authorized by G.S. 163-72.2(b), for any person to provide 
false information, or sign the name of any other person, to a written 
report under G.S. 163-72.2. (1931, c. 348, s. 9; 1951, c. 983, s. 1; 1967, 


Cod tb DeSet 12 979s C.. 1d DSi ida) 


Effect of Amendments. — The 1979 amend- 
ment, effective Sept. 1, 1979, added subdivision 
(13). 

Only Part of Section Set Out. — As the rest 


of this section was not changed by the amend- 
ment, only the introductory paragraph and sub- 
division (13) are set out. 
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§ 163-275. Certain acts declared felonies. 


Any person who shall, in connection with any primary, general or special 
election held in this State, do any of the acts or things declared in this section 
to be unlawful, shall be guilty of a Class H felony. It shall be unlawful: 

(1) For any person fraudulently to cause his name to be placed upon the 
registration books of more than one election precinct or fraudulently 
to cause or procure his name or that of any other person to be placed 
upon the registration books in any precinct when such registration in 
that precinct does not qualify such person to vote legally therein, or 
to impersonate falsely another registered voter for the purpose of 
voting in the stead of such other voter; 

(2) For any person to give or promise or request or accept at any time, 
before or after any such primary or election, any money, property or 
other thing of value whatsoever in return for the vote of any elector; 

(3) For any person who is an election officer, a member of an election board 
or other officer charged with any duty with respect to any primary or 
election, knowingly to make any false or fraudulent entry on any 
election book or any false or fraudulent returns, or knowingly to make 
or cause to be made any false statement on any ballot, or to do any 
fraudulent act or knowingly and fraudulently omit to do any act or 
make any report legally required of such person; 

(4) For any person knowingly to swear falsely with respect to any matter 
pertaining to any primary or election; 

(5) For any person convicted of a crime which excludes him from the right 
of suffrage, to vote at any primary or election without having been 
restored to the right of citizenship in due course and by the method 
provided by law; 

(6) For any person to take corruptly the oath prescribed for voters, and the 
person so offending shall be guilty of perjury; 

(7) For any person with intent to commit a fraud to register or vote at more 
than one precinct or more than one time, or to induce another to do so, 
in the same primary or election, or to vote illegally at any primary or 
election; 

(8) For any registrar or any clerk or copyist to make any entry or copy with 
intent to commit a fraud; 

(9) For any election official or other officer or person to make, certify, 
deliver or transmit any false returns of any primary or election, or to 
make any erasure, alteration, or conceal or destroy any election ballot, 
book, record, return or process with intent to commit a fraud; 

(10) For any person to assault any registrar, judge of election or other 
election officer while in the discharge of his duty in the registration 
of voters or in conducting any primary or election; 

(11) For any person, by threats, menaces or in any other manner, to 
intimidate or attempt to intimidate any registrar, judge of election or 
other election officer in the discharge of his duties in the registration 
of voters or in conducting any primary or election; 

(12) For any registrar, judge of election, member of a board of elections, 
assistant, marker, or other election official, directly or indirectly, to 
seek, receive or accept money or the promise of money, the promise of 
office, or other reward or compensation from a candidate in any pri- 
mary or election or from any source other than such compensation as 
may be provided by law for his services; 

(13) For any person falsely to make or present any certificate or other 
paper to qualify any person fraudulently as a voter, or to attempt 
thereby to secure to any person the privilege of voting. 
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(14) Any officer authorized by G.S. 163-80 to register voters and any other 


individual who knowingly and willfully receives, completes, or signs 
an application to register from any voter contrary to the provisions of 
G.S. 163-72 shall be guilty of a Class H felony. (1901, c. 89, s. 13; Rev., 
s. 3401; 1913, c. 164, s. 2; C.S., s. 4186; 1931, c. 348, s. 10; 1943, c. 543; 
1965, c. 899; 1967, c. 775, s. 1; 1979, c. 539, s. 4; 1979, 2nd Sess., c. 


1316, ss. 27, 28.) 


Effect of Amendments. — The 1979 amend- 
ment, effective Sept. 1, 1979, added subdivision 
(14). 

The 1979, 2nd Sess., amendment, effective 
July 1, 1981, and applicable to offenses 
committed on or after that date, substituted 
“Class H felony” in the first sentence of the 


for provisions for punishment by imprisonment 
for not less than four months or a fine of not less 
than $1000, or both. The 1979, 2nd Sess., amen- 
datory act was originally made effective March 
1, 1981. It was postponed to April 15, 1981, by 
Session Laws 1981, c. 63; and to July 1, 1981, by 
Session Laws 1981, c. 179. 


introductory paragraph and in subdivision (14) 


§ 163-278. Duty of investigating and prosecuting violations 
of this Article. 


Legal Periodicals. — For survey of 1978 
constitutional law, see 57 N.C.L. Rev. 958 
(1979). 


ARTICLE 22A. 


Regulating Contributions and Expenditures 
in Political Campaigns. 


Part 1. In General. 


§ 163-278.6. Definitions. 


When used in this Article: 

(1) The term “board” means the State Board of Elections with respect to 
all candidates for State and multi-county district offices and the 
county board of elections with respect to all candidates for sin- 
gle-county district, county and municipal offices. The term means the 
State Board of Elections with respect to all statewide referenda. 

(2) The term “broadcasting station” means any commercial radio or televi- 
sion station or community antenna radio or television station. 

(3) The term “business entity” means any partnership, joint venture, 
joint-stock company, company, firm, or any commercial or industrial 
establishment or enterprise. 

(4) The term “candidate” means any individual who has filed a notice of 
candidacy for public office listed in G.S. 163-278.6(18) with the proper 
board of elections. 

(5) The term “communications media” or “media” means broadcasting 
stations, carrier current stations, newspapers, magazines, periodicals, 
outdoor advertising facilities, billboards, newspaper inserts, and any 
person or individual whose business is polling public opinion, 
analyzing or predicting voter behavior or voter preferences. 

(6) The terms “contribute” or “contribution” mean any advance, convey- 
ance, deposit, distribution, transfer of funds, loan, payment, gift, 
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pledge or subscription of money or anything of value whatsoever, from 
any person or individual, whether or not made in an election year, and 
any contract, agreement, promise or other obligation, whether or not 
legally enforceable, to make a contribution, in support of or in opposi- 
tion to any candidate, political committee, referendum committee, or 
political party. These terms include, without limitation, such 
contributions as labor or personal services, postage, publication of 
campaign literature or materials, in-kind transfers, loans or use of 
any supplies, office machinery, vehicles, aircraft, office space, or sim- 
ilar or related services, goods, or personal or real property. These 
terms also include, without limitation, the proceeds of sale of services, 
campaign literature and materials, wearing apparel, tickets or 
admission prices to campaign events such as rallies or dinners, and the 
proceeds of sale of any campaign-related services or goods 
notwithstanding the foregoing meanings of “contribution,” the work 
shall not be construed to include services provided without compensa- 
tion by individuals volunteering a portion or all of their time on behalf 
of a candidate, political committee, or referendum committee. 

(7) The term “corportation” means any corporation doing business in this 
State under either domestic or foreign charter, and includes a corpo- 
rate subsidiary and any business entity in which a corporation 
parrticipates or is a stockholder, a partner or a joint venturer. 

(8) The term “election” means any general or special election, a first or 
second primary, a run-off election, or an election to fill a vacancy. The 
term “election” shall not include any local or statewide referendum. 

(9) The terms “expend” or “expenditure” mean any purchase, advance, 
conveyance, deposit, distribution, transfer of funds, loan, payment, 
gift, pledge or subscription of money or anything of value whatsoever, 
from any person or individual, whether or not made in an election 
year, and any contract, agreement, promise or other obligation, 
whether or not legally enforceable, to make an expenditure, in support 
of or in opposition to any candidate, political committee, referendum 
committee, or political party. 

(10) The term “individual” means a single individual or more than one 
individual. 

(11) The term “insurance company” means any person whose business is 
making or underwriting contracts of insurance, and includes mutual 
insurance companies, stock insurance companies, and fraternal 
beneficiary associations. 

(12) The term “labor union” means any union, organization, combination 
or association of employees or workmen formed for the purposes of 
securing by united action favorable wages, improved labor conditions, 
better hours of labor or work-related benefits, or for handling, pro- 
cessing or righting grievances by employees against their employers, 
or for representing employees collectively or individually in dealings 
with their employers. The term includes any unions to which Article 
10, Chapter 95 applies. 

(13) The term “person” means any business entity, corporation, insurance 
company, labor union, or professional association. 

(14) The term “political committee” means a combination of two or more 
individuals, or any person, committee, association, or organization, 
the primary or incidental purpose of which is to support or oppose any 
candidate or political party or to influence or attempt to influence the 
result of an election or which accepts contributions or makes expendi- 
tures for the purpose of influencing or attempting to influence the 
nomination or election of any candidate at any election. The term 
includes, without limitation, any political party’s State, county or 
district executive committee. 
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(15) The term “political party” means any political party organized or 
operating in this State, whether or not that party is recognized under 


the provisions of G.S. 163-96. 


? 


(16) The term “political purpose’ 


means any purpose in aid of seeking to 


influence an election or a political party or candidate. 

(17) The term “professional association” means any trade association, 
group, organization, association, or collection of persons or individuals 
formed for the purposes of advancing, representing, improving, fur- 
thering or preserving the interests of persons or individuals having a 


common vocation, profession, calling, 


training. 


occupation, employment, or 


(18) The term “public office” means any office filled by election by the 


people on a statewide, county, 


municipal or district basis, and this 


Article shall be applicable to such elective offices whether the election 
therefor is partisan or nonpartisan, provided candidates for municipal 
and county offices in those municipalities and counties having less 


than 50,000 population, accor 
figures, shall not be required t 


ding to the most recent decennial census 
o file reports required by this Article, 


but this Article shall otherwise be applicable to such candidates for 


municipal and county offices. 


(18a) The term “referendum” means any question, issue, or act referred to 
a vote of the people of the entire State by the General Assembly and 
includes constitutional amendments and State bond issues. The term 
“referendum” does not include any type of municipal, county, or spe- 


cial district referendum. 


(18b) The term “referendum committee” means a combination of two or 
more individuals or any business entity, corporation, insurance 
company, labor union, professional association, committee, associa- 
tion, or organization, the primary or incidental purpose of which is to 
support or oppose the passage of any referendum on the ballot, or to 
influence or attempt to influence the result of a referendum, or which 


accepts contributions or ma 
influencing or attempting to in 


kes expenditures for the purpose of 
fluence the outcome of any referendum. 


(19) The term “treasurer” means an individual appointed by a candidate, 
political committee, or referendum committee as provided in G.S. 


163-278.7 or G.S. 163-278.40A. 


(1973, c. 1272, s. 1; 1975, c. 798, ss. 5, 


6; 1979, c. 500, s. 1; c. 1073, ss. 1-3, 19, 20; 1981, c. 837, s. 1.) 


Editor’s Note. — Session Laws 1981, c. 837, 
s. 3, which added Part 2 of Article 22A, effective 
with respect to primaries and elections held on 
or after Sept. 1, 1981, redesignated 
§§ 163-278.6 through 163-278.38 as Part 1 of 
this Article. 

Effect of Amendments. — The first 1979 
amendment added “but this Article shall 
otherwise be applicable to such candidates for 
municipal and county offices” at the end of sub- 
division (18). 

The second 1979 amendment added the sec- 
ond sentence to subdivision (1), inserted “ref- 
erendum committee” near the end of the first 
sentence of subdivision (6), substituted “polit- 
ical committee, or referendum committee” for 
“or political committee” at the end of the third 
sentence of subdivision (6), deleted the excep- 
tion for bond elections unless the act calling for 
such an election specifically stated that it 


would be covered by this Article formerly at the 
end of the second sentence of subdivision (8), 
inserted “referendum committee” near the end 
of subdivision (9), added subdivisions (18a) and 
(18b), and substituted “political committee, or 
referendum committee” for “or political com- 
mittee” near the middle of subdivision (19). 

Session Laws 1979, c. 1073, s. 21, provides: 
“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 

The 1981 amendment, effective with respect 
to primaries and elections held on or after Sept. 
1, 1981, added “or G.S. 163-278.40A” at the end 
of subdivision (19). 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 
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CASE NOTES 


Quoted in State v. Charlotte Liberty Mut. 
Ins. Co., 39 N.C. App. 557, 251 S.E.2d 867 
(1979). 


§ 163-278.7. Appointment of political treasurers. 


(a) Each candidate, political committee, and referendum committee shall 
appoint a treasurer and, under verification, report the name and address of the 
treasurer to the Board. A candidate may appoint himself or any other individ- 
ual, including any relative except his spouse, as his treasurer, and, upon 
failure to file report designating a treasurer, the candidate shall be concluded 
to have appointed himself as treasurer and shall be required to personally 
fulfill the duties and responsibilities imposed upon the appointed treasurer and 
subject to the penalties and sanctions hereinafter provided. 

(b) Each appointed treasurer shall file with the Board at the time required 
by G.S. 163-278.9(a)(1) a statement of organization that includes: 

(1) The name, address and purpose of the candidate, political committee, 
or referendum committee, and when the political committee is created 
pursuant to G.S. 163-278.19(b), the purpose of the political committee 
shall include the name of the corporation, insurance company, busi- 
ness entity, labor union or professional association whose officials, 
employees, or members established the political committee; 

(2) The names, addresses, and relationships of affiliated or connected 
candidates, political committees, referendum committees, political 
parties, or similar organizations; 

(3) The territorial area, scope, or jurisdiction of the candidate, political 
committee, or referendum committee; 

(4) The name, address, and position with the candidate or political com- 
mittee of the custodian of books and accounts; 

(5) The name and party affiliation of the candidate(s) whom the committee 
is supporting or opposing, and the office(s) involved; 

(5a) The name of the referendum(s) which the referendum committee is 
supporting or opposing, and whether the committee is supporting or 
opposing the referendum; 

(6) The name of the political committee or political party being supported 
or opposed if the committee is supporting the ticket of a particular 
political or political party; 

(7) A listing of all banks, safety deposit boxes, or other depositories used, 
including the names and numbers of all accounts maintained and the 
numbers of all such safety deposit boxes used; | 

(8) The name or names and address or addresses of any assistant trea- 
surers appointed by the treasurer. Such assistant treasurers shall be 
authorized to act in the name of the treasurer, who shall be fully 
responsible for any act or acts committed by an assistant treasurer, 
and the treasurer shall be fully liable for any violation of this Article 
committed by any assistant treasurer; and 

(9) Any other information which might be requested by the Board that 
deals with the compaign organization of the candidate or referendum 
committee. 

(c) Any change in information previously submitted in a statement of orga- 
nuZalion shall be reported to the Board within a 10-day period following the 
change. 

(d) A candidate, political committee or referendum committee may remove 
his or its treasurer. In case of the death, resignation or removal of his or its 
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treasurer before compliance with all obligations of a treasurer under this 
Article, such candidate, political committee or referendum committee shall 
appoint a successor within 10 days of the vacancy of such office, and certify the 
name and address of the successor in the manner provided in the case of an 
original appointment. (1973, c. 1272, s. 1; 1979, c. 500, s. 2; c. 1073, ss. 4, 5, 16, 


18, 20.) 


Effect of Amendments. — The first 1979 
amendment added the language beginning 
“and when the political committee” at the end 
of subdivision (1) of subsection (b). 

The second 1979 amendment substituted 
“political committee, and referendum commit- 
tee” for “and political committee” near the 
beginning of the first sentence in subsection (a). 
In subsection (b) the amendment substituted 
“political committee, or referendum committee” 
for “or political committee” near the beginning 
of subdivision (1), inserted “referendum com- 


mittees” near the middle of subdivision (2), sub- 
stituted “political committee, or referendum 
committee” for “or political committee” at the 
end of subdivision (3), added subdivision (5a), 
and added “or referendum committee” at the 
end of subdivision (9). The amendment also sub- 
stituted “political committee, or referendum 
committee” for “or political committee” in the 
first and second sentences of subsection (d). 
Session Laws 1979, c. 1073, s. 21, provides: 
“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 


§ 163-278.8. Detailed accounts to be kept by political 
treasurers. 


(a) The treasurer of each candidate, political committee, and referendum 
committee shall keep detailed accounts, current within not more than seven 
days after the date of receiving a contribution or making an expenditure, of all 
contributions received and all expenditures made by or on behalf of the candi- 
date, political committee, or referendum committee. 

(b) Accounts kept by the treasurer of a candidate, political committee, or 
referendum committee or the accounts of a treasurer or political committee at 
any bank or other depository listed under G.S. 163-27 8.7(b)(7), may be 
inspected, before or after the election to which the accounts refer, by a member, 
designee, agent, attorney or employee of the Board who is making an investiga- 
tion pursuant to G.S. 163-278.22. 

(c) A treasurer may not accept a contribution of more than one hundred 
dollars ($100.00) from a nonresident of this State unless the contribution is 
accompanied by a written statement setting forth the name and address of each 
contributor. 

(d) A treasurer shall not be required to report the name of any resident of 
this State who makes a total contribution of one hundred dollars ($100.00) or 
less but he shall instead report the fact that he has received a total contribution 
of one hundred dollars ($100.00) or less, the amount of the contribution, and 
the date of receipt. If a treasurer receives contributions of one hundred dollars 
($100.00) or less, each at a single event, he may account for and report the total 
amount received at that event, the date and place of the event, the nature of 
the event, and the approximate number of people at the event. With respect to 
the proceeds of sale of services, campaign literature and materials, wearing 
apparel, tickets or admission prices to campaign events such as rallies or 
dinners, and the proceeds of sale of any campaign-related services or goods, if 
the price or value received for any single service or goods exceeds one hundred 
dollars ($100.00), the treasurer shall account for and report the name of the 
individual paying for such services or goods, the amount received, and the date 
of receipt, but if the price or value received for any single service or item of 
goods does not exceed one hundred dollars ($100.00), the treasurer may report 
only those services or goods rendered or sold at a value that does not exceed one 
hundred dollars ($100.00), the nature of the services or goods, the amount 
received in the aggregate for the services or goods, and the date of the receipt. 
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(e) All expenditures for media expenses shall be made by check only. All 
media expenditures in any amount shall be accounted for and reported individ- 
ually and separately. 

(f) All expenditures for nonmedia expenses (except postage) of more than 
twenty-five dollars ($25.00) shall be made by check only. All expenditures for 
nonmedia expenses of twenty-five dollars ($25.00) or less may be made by 
check or by cash payment. All nonmedia expenditures of more than twenty-five 
dollars ($25.00) shall be accounted for and reported individually and sepa- 
rately. but expenditures of less than twenty-five dollars ($25.00) may be 
accounted for and reported in an aggregated amount, but in that case the 
treasurer shall account for and report that he made expenditures of less than 
twenty-five dollars ($25.00) each, the amounts, dates, and the purposes for 
which made. 

(g) All proceeds from loans shall be recorded separately with a detailed 
analysis reflecting the amount of the loan, the source, the period, the rate of 
interest, and the security pledged, if any, and all makers and endorsers. (1973, 
c. 1272, s. 1; 1977,:c. 6385, s. 1; 1979, c. 1073, ss. 16, 20; 1981, c. 814, s. 1.) 


Effect of Amendments. — The 1977 amend- 
ment added subsection (g). 

The 1979 amendment inserted the references 
to referendum committee in subsections (a) and 
(b). 

Session Laws 1979, c. 1073, s. 21, provides: 
“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 

The 1981 amendment, effective with respect 


to contributions made or proceeds received on | 
or after July 1, 1981, substituted “one hundred 
dollars ($100.00)” for “fifty dollars ($50.00)” 
throughout subsection (d). 

Legal Periodicals. — For survey of 1979 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 


§ 163-278.9. Statements filed with Board. 


(a) The treasurer of each candidate and of each political committee shall file 
under verification with the Board the following reports: 

(1) Organizational Report. — The appointment of the treasurer as 
required by G.S. 163-278.7(a), the statement of organization required 
by G.S. 163-278.7(b), and a report of all contributions and expendi- 
tures not previously reported shall be filed with the Board no later 
than the tenth day following the day the candidate files his notice of 
candidacy or the tenth day following the organization of the political 
committee, whichever occurs first. Any candidate whose campaign is 
being conducted by a political committee which is handling all 
contributions and expenditures for his campaign shall file a statement 
with the Board stating such fact at the time required herein for the 
organizational report. Thereafter, the candidate’s political committee 
shall be responsible for filing all reports required by law. 

(2) Preprimary Report. — The treasurer shall file a report with the Board 
no later than the tenth day preceding the primary election. 

(3) Postprimary Report(s). — The treasurer shall file a report with the 
Board no later than the tenth day after the primary election. If there 
is a second primary or runoff election, a report shall be filed no later 
than the tenth day after the second primary or runoff election by 
candidates or committees involved therein. 

(4) Preelection Report. — The treasurer shall file a report with the Board 
not later than the tenth day preceding the general election. 

(5) Final Report. — The treasurer shall file a final report no later than the 
tenth day after the general election. If the final report fails to disclose 
a final accounting of all contributions and expenditures, a supple- 
mental final report shall be filed no later than January 7, after the 
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general election, and shall be current through December 31 after the 
general election. 

(6) Annual Reports. — If contributions are received or expenditures made 
during a calendar year for which no reports are otherwise required by 
this Article, any and all such contributions and expenditures shall be 
reported by January 7 of the following year. 

(b) Except as otherwise provided in this Article, each report shall be current 
within seven days prior to the date the report is due and shall list all 
ponbrau lions received and expenditures made which have not been previously 
reported. 

(c) In addition to the primary reports required above, a final report shall be 
filed by the treasurer of each candidate and the treasurer of each committee 
supporting only candidates eliminated in primary elections. Such report of 
contributions and expenditures shall be filed with the Board no later than 45 
Bays alter the primary election in which the candidate or candidates are elimi- 
nated. 

(d) Candidates and committees for municipal offices in a city with a popu- 
lation of 50,000 or greater, which are required to submit reports by G:S. 
163-278.6(18) are not subject to subsections (a), (b) and (c) of this section. 
Ree for those candidates and committees are covered by Part 2 of this 

rticle. 

(e) Notwithstanding subsections (a) through (c) of this section, any political 
party (including a State, district, county, or precinct committee thereof) which 
is required to file reports under those subsections and under the Federal Elec- 
tion Campaign Act of 1971, as amended (2 U.S.C. 434), shall instead of filing 
the reports required by those subsections, file with the State Board of Elec- 
tions: 

(1) hho. organizational report required by subsection (a)(1) of this section, 
an 

(2) A copy of each report required to be filed under 2 U.S.C. 434, such copy 
to be filed on the same day as the federal report is required to be filed. 

(f) Any report filed under subsection (e) of this section may include matter 
required by the federal law but not required by this Article. 

(g) Any report filed under subsection (e) of this section must contain all the 
information required by G.S. 163-278.8 or G.S. 163-278.11, notwithstanding 
that the federal law may set a higher reporting threshold. 

(h) Any report filed under subsection (e) of this section may reflect the 
cumulative totals required by G.S. 163-278.11 in an attachment, if the federal 
law does not permit such information in the body of the report. 

(i) Any report or attachment filed under subsection (e) of this section must 
be made under oath. (1973, c. 1272, s. 1; 1975, c. 565, s. 1; 1979, c. 500, ss. 3, 
16; c. 730; 1981, c. 837, s. 2.) 


Effect of Amendments. — The first 1979 _ tions (e), (f), (g), (h), and (i). 


amendment added the second sentence of subdi- The 1981 amendment, effective with respect 
vision (1) of subsection (a), and added subsec- _ to primaries and elections held on or after Sept. 
tion (d). 1, 1981, rewrote subsection (d). 


The second 1979 amendment added subsec- 


§ 163-278.9A. Statements filed by referendum committees. 


(a) The treasurer of each referendum committee shall file under verification 
with the Board the following reports: 

(1) Organizational Report. — The appointment of the treasurer as 

required by G.S. 163-278.7(a), the statement of organization required 

by G.S. 163-278.7(b), and a report of all contributions and expendi- 
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tures shall be filed with the Board no later than the tenth day follow- 
ing the organization of the referendum committee. 

(2) Pre-Referendum Report. — The treasurer shall file a report with the 
Board no later than the tenth day preceding the referendum. 

(3) Final Report. — The treasurer shall file a final report no later than the 
tenth day after the referendum. If the final report fails to disclose a 
final accounting of all contributions and expenditures, a supplemental 
final report shall be filed no later than January 7, after the referen- 
dum, and shall be current through December 31 after the referendum. 

(4) Annual Reports. — If contributions are received or expenditures made 
during a calendar year for which no reports are otherwise required by 
this Article, any and all such contributions and expenditures shall be 
reported by January 7 of the following year. 

(b) Except as otherwise provided in this Article, each report shall be current 
within seven days prior to the date the report is due and shall list all 
contributions received and expenditures made which have not been previously 
reported. (1979, c. 1073, s. 6.) 


Editor’s Note. — Session Laws 1979, c. Legal Periodicals. — For survey of 1979 
1073, s. 21, provides: “This act is effective with administrative law, see 58 N.C.L. Rev. 1185 
respect to any referendum held on or after (1980). 

September 1, 1979.” 


§ 163-278.10. Procedure for inactive candidate’ or 
committee. 


If no contribution is received or expenditure made by or on behalf of a 
candidate, political committee, or referendum committee during a period de- 
scribed in és. 163-278.9, the treasurer shall file with the Board, at the time 
required by G.S. 163-278.9, a statement to that effect and it shall not be 
required that any inactive candidate or committee so filing a report of 
inactivity file any additional reports required by G.S. 163-278.9 so long as the 
ates or committee remains inactive. (1973, c. 1272, s. 1; 1979, c. 1073, s. 
20. 


Effect of Amendments. — The 1979 amend- Session Laws 1979, c. 1073, s. 21, provides: 
ment substituted “political committee, or ref- “This act is effective with respect to any ref- 
erendum committee” for “or political erendum held on or after September 1, 1979.” 
committee” near the beginning of the section. 

The 1979 act did not amend this section to refer 
to new § 163-278.9A. 


§ 163-278.11. Contents of treasurer’s statement of receipts 
and expenditures. 


(a) Statements filed pursuant to provisions of this Article shall set forth the 
following: | 


(1) Contributions — A list of all contributions required to be listed under 
G.S. 163-278.8 received by or on behalf of a candidate, political com- 
mittee, or referendum committee. The statement shall list the name 
and complete mailing address of each contributor, the amount 
contributed, and the date such contribution was received. The total 
sum of all contributions to date shall be plainly exhibited. Forms for 
required reports shall be prescribed by the Board. 
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(2) Expenditures — A list of all expenditures required under G:S. 
163-278.8 made by or on behalf of a candidate, political committee, or 
referendum committee. The statement shall list the name and com- 
plete mailing address of each payee, the amount paid, the purpose, and 
the date such payment was made. The total sum of all expenditures 
to date shall be plainly exhibited. Forms for required reports shall be 
prescribed by the Board. 

(3) Loans — Every candidate and treasurer shall attach to the campaign 
transmittal submitted with each report an addendum listing all pro- 
ceeds derived from loans for funds used or to be used in this campaign. 
The addendum shall be in the form as prescribed by the State Board 
of Elections and shall list the amount of the loan, the source, the 
period, the rate of interest, and the security pledged, if any, and all 
makers and endorsers. 

(b) Statements shall reflect anything of value paid for or contributed by any 
person or individual, both as a contribution and expenditure. (1973, c. 1272, s. 
1; 1977, c. 635, s. 2; 1979, c. 1073, s. 20.) 


Effect of Amendments. — The 1977 amend- 
ment added subdivision (3) to subsection (a). 
The 1979 amendment substituted “political 


“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 
Legal Periodicals. — For survey of 1977 


committee, or referendum committee” for “or 
political committee” at the end of the first sen- 
tences of subdivisions (1) and (2) of subsection 


administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 
For survey of 1979 administrative law, see 58 


(a). N.C.L. Rev. 1185 (1980). 
Session Laws 1979, c. 1073, s. 21, provides: 


§ 163-278.12. Contributions and expenditures by an indi- 
vidual other than a candidate. 


Subject to G.S. 163-278.16(f) and 163-278.14, it shall be permissible for an 
individual other than a candidate to make contributions or expenditures in 
support of, or in opposition to, any candidate, political committee, or referen- 
dum committee othor than by contribution to a candidate, political committee, 
or referendum committee. In the event an individual makes contributions or 
expenditures, other than by contribution to a candidate, political committee, or 
referendum committee, in excess of one hundred dollars ($100.00), then, within 
10 days after making such a contribution or expenditure, he shall file a 
statement of such contribution or expenditure with the Board in accordance 
with the terms and conditions of G.S. 163-278.11. (1973, c. 1272, s. 1; 1979, c. 
Te eye Ba ie Fe ee 


Effect of Amendments. — The first 1979 
amendment substituted “G.S. 163-278.16(f)” for 
“G.S. 163-278.16(e)” near the beginning of the 
section. 

The second 1979 amendment substituted 
“political committee, or referendum committee” 


for “or political committee” at the end of the 
first sentence and near the middle of the second 
sentence. 

Session Laws 1979, c. 1073, s. 21, provides: 
“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 


§ 163-278.13. Limitation on contributions. 


(a) No individual or political committee shall contribute to any candidate or 
other political committee any money or make any other contribution in any 
election in excess of four thousand dollars ($4,000) for that election. 


(b) No candidate or political committee shall accept or solicit any 
contribution from any individual or other political committee of any money or 
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any other contribution in any election in excess of four thousand dollars 
($4,000) for that election. 

(c) Notwithstanding the provisions of subsections (a) and (b) of this section, 
it shall be lawful for a candidate or a candidate’s spouse, parents, brothers and 
sisters to make a contribution to the candidate or to the candidate’s treasurer 
of any amount of money or to make any other contribution in any election in 
excess of four thousand dollars ($4,000) for that election. 

(d) For the purposes of this section, the term “an election” means any pri- 
mary, second primary, or general election in which the candidate or political 
committee may be involved, without regard to whether the candidate is 
opposed or unopposed in the election. 

(e) This section shall not apply to any State, district or county executive 
committee of any political party. For the purposes of this section only, the term 
Pee party” means only those political parties officially recognized under 

SS. 163-96. 

(el) No referendum committee which received any contribution from a cor- 
poration, labor union, insurance company, business entity, or professional 
association may make any contribution to another referendum committee, to 
a candidate or to a political committee. 

(f) Any individual, candidate, political committee, or referendum committee 
who violates the provisions of this section is guilty of a misdemeanor and shall 
be fined not more than one thousand dollars ($1,000), or imprisoned for not 
more than one year, or be both fined and imprisoned. (1978, c. 1272, s. 1; 1979, 
c. 1073, ss. 8, 20; 1981, c. 225.) 


Effect of Amendments. — The 1979 amend- “This act is effective with respect to any ref- 
ment added subsection (e1), and substituted erendum held on or after September 1, 1979.” 
“political committee, or referendum committee” The 1981 amendment substituted “four 
for “or political committee” near the beginning _ thousand dollars ($4,000)” for “three thousand 
of subsection (f). dollars ($3,000)” in subsections (a), (b) and (c). 

Session Laws 1979, c. 1073, s. 21, provides: 


§ 163-278.14. No contributions in names of others; no 
anonymous contributions; contributions in 
excess of one hundred dollars. 


(a) No candidate, political committee, referendum committee, political 
party, or treasurer shall knowingly accept any contribution made by any indi- 
vidual or person in the name of another individual or person or made 
anonymously except as provided in G.S. 163-278.8(d). If a candidate, political 
committee, referendum committee, political party, or treasurer receives any 
such contributions, he shall pay the money over to the Board, by check, and all 
such moneys received by the Board shall be deposited in the general fund of the 
State of North Carolina. 

(1979, c. 1073, s. 19.) 


Effect of Amendments. — The 1979 amend- 
ment inserted “referendum committee” near 
the beginning of the first and second sentences 
of subsection (a). 

Session Laws 1979, c. 1073, s. 21, provides: 


“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 

Only Part of Section Set Out. — As subsec- 
tion (b) was not changed by the amendment, it 
is not set out. 
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§ 163-278.16. Regulations regarding contributions, expen- 
ditures and media advertising. 


(a) Except as provided in G.S. 163-278.12, no contribution may be received 
or expenditure made by or on behalf of a candidate, political committee, or 


referendum committee: 


(1) Until the candidate, political committee, or referendum committee 
appoints a treasurer and certifies the name and address of the trea- 


surer to the Board; and 


(2) Unless the contribution is received or the expenditure made by or 
through the treasurer of the candidate, political committee, or referen- 


dum committee. 


(b) to (e) Repealed by Session Laws 1975, c. 565, s. 2. 

(f) No advertisement of any kind may be made by a treasurer, candidate, 
political committee, referendum committee or individual in the case of the 
media unless it bears the legend or includes the statement (Paid for or 


SHoNsored). DVs~ fits dhvislain swsid) ele oO 


‘ ADEA (Name of candidate, political 


committee, individual). The media shall not publish or broadcast any political 
advertisement unless it bears the legend or includes the statement required 
herein. (1973, c. 1272, s. 1; 1975, c. 565, s. 2; 1979, c. 500, s. 4; c. 1073, ss. 19, 


20.) 


Effect of Amendments. — The first 1979 
amendment added the last sentence to subsec- 
tion (f). 

The second 1979 amendment substituted 
“political committee, or referendum committee” 
for “or political committee,” in three places in 
subsection (a), at the end of the introductory 
paragraph, near the beginning of subdivision 


§ 163-278.17. Statements of 


(1), and at the end of subdivision (2). The 
amendment also inserted “referendum commit- 
tee” near the beginning of the first sentence of 
subsection (f). 

Session Laws 1979, c. 1073, s. 21, provides: 
“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 


media receiving campaign 


expenditures. 


(a) Each media shall file a report with the Board, no later than the tenth day 
after the first primary, and within 10 days after a second primary. Each media 
shall file a report with the Board no later than the tenth day after the general 
election, and, additionally, shall file a supplemental report no later than Jan- 
uary 7 after the general election which shall be current as of December 31 after 
the general election. Each report shall show all expenditures not shown on any 
prior report required to be filed by the media under this Article, and each 
report shall include the following information: 


(1) The name and address of each candidate, treasurer or individual 
making or authorizing an expenditure for media purposes; 


(2) The candidate, political committee or political party on whose behalf 
the expenditure was made or authorized and the political office(s) with 
respect to which the candidate, treasurer or individual made the 
expenditure; 


(3) With respect to each candidate, treasurer or individual making or 
authorizing an expenditure, the amount and date of each expenditure 
and the total amount of all expenditures from each candidate, trea- 
surer or individual; and 


(4) The name and address of any public relations firm or agency which 
makes direct payment to the media on behalf of any candidate, trea- 
surer, political committee, political party or individual. 
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Except as otherwise provided, the media reports shall be current within 
seven days of the date the report is due. No report shall be necessary if no 
expenditures have been made in the period for which the report is due. 

The reports required by this subsection shall be only for the offices of 
Governor, Lieutenant Governor, Secretary of State, Auditor, Treasurer, 
Superintendent of Public Instruction, Attorney General, Commissioner of 
Agriculture, Commissioner of Labor, and Commissioner of Insurance. The 
written authorization for each expenditure and the legend for each adver- 
tisement shall be required as to all candidates and political committees covered 
by this Article. 

(c) No media reports are required in a referendum. (1973, c. 1272, s. 1; 1975, 
C? 00d, s. 6. Lyf. C. OUU, SS.4),. 0, C, 10/5, 8. 9.) 


Effect of Amendments. — The first 1979 


amendment, in subsection (a), transferred 
“and” from the end of subdivision (2) to the end 
of subdivision (3), added subdivision (4), and 
added the last paragraph. 

The second 1979 amendment added subsec- 


Session Laws 1979, c. 1073, s. 21, provides: 
“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 

Only Part of Section Set Out. — As subsec- 
tion (b) was not changed by the amendments, it 
is not set out. 


tion (c). 


§ 163-278.18. Normal commercial charges for political 
advertising. 


(a) No media and no supplier of materials or services shall charge or require 
a candidate, treasurer, political party, or individual to pay a charge for 
advertising, materials, space, or services purchased for or in support of or in 
opposition to any candidate, political committee, or political party that is 
higher than the normal charge it requires other customers to pay for 
comparable advertising, materials, space, or services purchased for other 
purposes. 

(b) A newspaper, magazine, or other advertising medium shall not charge 
any candidate, treasurer, political committee, political party, or individual for 
any advertising for or in support of or in opposition to any candidate, political 
committee or political party at a rate higher than the comparable rate charged 
to other persons for advertising of comparable frequency and volume; and 
every candidate, treasurer, political party or individual, with respect to polit- 
ical advertising, shall be entitled to the same discounts afforded by the 
advertising medium to other advertisers under comparable conditions and 
circumstances. (1973, c. 1272, s. 1; 1977, c. 856.) 


Effect of Amendments. — The 1977 amend- 
ment designated the provisions of this section 
as subsection (a) and added subsection (b). 


§ 163-278.19. Violations by corporations, business entities, 
labor unions, professional associations and 
insurance companies. 


(e) Notwithstanding the prohibitions specified in this Article and Article 22 
of this Chapter, a political committee organized under provisions of this Article 
shall be entitled to receive and the corporation, business entity, labor union, 
professional association, or insurance company designated on the committee’s 
organizational report as the parent entity of the employees or members who 
organized the committee is authorized to give reasonable administrative sup- 


362 


§ 163-278.19 1981 CUMULATIVE SUPPLEMENT § 163-278.19 


port that shall include, but not be limited to, record keeping, computer services, 
billings, mailings to members of the committee, and such other support as is 
reasonably necessary for the administration of the committee. 

The approximate cost of any record keeping, computer services, billings, 
mailings, office supplies, and office space provided on a continuing basis shall 
be submitted to the committee, in writing, and the committee shall include 
that cost on the annual report required by G.S. 163-278.9(a) (e) 
[163-278.9(a)(6)]. Also included in the report shall be the approximate allocable 
yids of the compensation of any officer or employee of the corporation, 

usiness entity, labor union, professional association, or insurance company 
who has devoted more than thirty-five percent (35%) of his time during normal! 
business hours of the corporation, business entity, labor union, professional 
association, or insurance company during the period covered by the required 
report. The approximate cost submitted by the parent corporation, business 
entity, labor union, professional association, or insurance company shall be 
entered on the committee’s annual report as the final entry on its list of 
“contributions” and a copy of the written approximate cost received by it shall 
be attached. 

The administrative support given by a corporation, business entity, labor 
union, professional association, or insurance company shall be designated on 
the books of the corporation, business entity, labor union, professional associa- 
tion, or insurance company as such and may not be treated by it as a business 
deduction for State income tax purposes. (1973, c. 1272, s. 1; 1975, c. 565, s. 6; 


1979, c. 517, ss. 1, 2.) 


Effect of Amendments. — The 1979 amend- 
ment added subsection (e). 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


For survey of 1978 constitutional law, see 57 
N.C.L. Rev. 958 (1979). 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 


CASE NOTES 


Constitutionality. — This section is 
constitutional on its face and as applied to 
construe the plaintiff's payment of the defen- 
dant’s advertising expenses as advances 
prohibited by the section since the prohibition 
thereof constitutes only a minimal intrusion on 
plaintiff's constitutional rights, and is clearly 
reasonable in light of the purposes to be accom- 
plished by the section. Louchheim, Eng & Peo- 
ple, Inc. v. Carson, 35 N.C. App. 299, 241 S.E.2d 
401 (1978). 

The purposes of this section are identical 
to those of its federal counterpart, namely, 
to protect the populace from undue influence by 
corporations and labor unions, and to insure the 
responsiveness of elected officials to the public 
at large. Louchheim, Eng & People, Inc. v. 
Carson, 35 N.C. App. 299, 241 S.E.2d 401 
(1978); State v. Charlotte Liberty Mut. Ins. Co., 
39 N.C. App. 557, 251 S.E.2d 867 (1979). 

The advance of money or anything of 


value to a political candidate by a corpora- 
tion, labor union or business entity constitutes 
an illegal contribution or expenditure within 
the meaning of this section. Louchheim, Eng & 
People, Inc. v. Carson, 35 N.C. App. 299, 241 
S.E.2d 401 (1978). 

Contributions by Insurance Companies 
to Appreciation Breakfast for Newly 
Reelected Insurance Commissioner 
Permissible. — Summons drawn under 
§ 163-270 and this section failed sufficiently to 
charge an offense within the ambit of these sec- 
tions where insurance companies made 
contributions of money for an appreciation 
breakfast for the Commissioner of Insurance 
after his reelection. State v. Charlotte Liberty 
Mut. Ins. Co., 39 N.C. App. 557, 251 S.E.2d 867, 
aff'd, 298 N.C. 270, 258 S.E.2d 343 (1979). 

Quoted in State v. Charlotte Liberty Mut. 
Ins. Co., 298 N.C. 270, 258 S.E.2d 343 (1979). 
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§ 163-278.19A. Contributions allowed. 


Notwithstanding any other provision of this Chapter, it is lawful for any 
person as defined in G.S. 163-278.6(13) to contribute to a referendum commit- 
tee. (1979, c. 1073, s. 7.) 


Editor’s Note. — Session Laws 1979, c. Legal Periodicals. — For survey of 1979 
1073, s. 21, provides: “This act is effective with administrative law, see 58 N.C.L. Rev. 1185 
respect to any referendum held on or after (1980). 

September 1, 1979.” 


§ 163-278.20. Disclosure before soliciting contributions. 


(a) It shall be unlawful for one or more individuals acting in concert, or for 
any group, committee, club or organization, of any type or nature, of two or 
more individuals, to solicit, attempt to solicit, or receive contributions for the 
purpose of supporting a candidate, political committee, referendum committee, 
or political party without first clearly advising those solicited as follows: 

(1) The name of the candidate(s) for whom the contribution will be used; 


or 

(2) The name of the political committee or party for which the funds will 
be used; or 

(3) That a decision will be reached later as to the candidate(s), political 
committee(s), or political party(ies) to be supported and that the 
contributions solicited will be expended in a manner and for a purpose 
to be determined at a future date but no later than 20 days prior to the 
pending primary or general election; or 

(4) Peace of the referendum committee for which the funds will be 
used. 

(b) A violation of this section shall be punishable by a fine not less than one 
hundred dollars ($100.00) nor more than five thousand dollars ($5,000), or 
imprisonment of not more than one year, or by both fine and imprisonment. 
(1973, c. 1272, s. 1; 1979, s. 1073, ss. 10, 19.) 


Effect of Amendments. — The 1979 amend- Session Laws 1979, c. 1073, s. 21, provides: 
ment inserted “referendum committee” near “This act is effective with respect to any ref- 
the end of the introductory paragraph of subsec- erendum held on or after September 1, 1979.” 
tion (a), added “or” at the end of subdivision (3) Legal Periodicals. — For survey of 1979 
of subsection (a), and added subdivision (4) of | administrative law, see 58 N.C.L. Rev. 1185 
subsection (a). (1980). 


§ 163-278.22. Duties of State Board. 


It shall be the duty and power of the State Board: 

(5) To preserve reports and statements filed under this Article. Such 
reports and statements, after a period of two years following the elec- 
tion year, may be transferred to the Department of Cultural 
Resources, Division of Archives and History, and shall be preserved 
for a period of 10 years. 

(8) After investigation, to report apparent violations by candidates, polit- 
ical committees, referendum committees, individuals or persons to the 
proper district attorney as provided in G.S. 163-278.27. 

(10) To instruct the chairman and supervisors of elections of each county 
board as to their respective duties and responsibilities relative to the 
administration of this Article. 

(1977, ¢..626, s..13,1979, c#o00, ss9 12. 13: ¢ JO738*s_ 18.) 
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Effect of Amendments. — The 1977 amend- 
ment substituted “supervisors of elections” for 
“executive secretaries” in subdivision (10). 

The first 1979 amendment inserted “State” 
near the end of the introductory paragraph, 
substituted the present subdivision (5) for one 
which read “To preserve such statements and 
other information for a period of five years from 
date of receipt,” and substituted “district attor- 
ney” for “solicitors (district attorney)” near the 
end of subdivision (8). 
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§ 163-278.23 


The second 1979 amendment inserted “ref- 
erendum committees” near the middle of subdi- 
vision (8). 

Session Laws 1979, c. 1073, s. 21, provides: 
“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ments, only the introductory language and sub- 
divisions (5), (8), and (10) are set out. 


§ 163-278.23. Duties of Executive Secretary-Director of 
Board. 


The Executive Secretary-Director of the Board shall inspect or cause to be 
inspected each statement filed with the Board under this Article within 30 days 
after the date it is filed. The Executive Secretary-Director shall advise, or 
cause to be advised, no more than 15 days and at least five days before each 
report is due, each candidate or treasurer whose organizational report has been 
filed, of the specific date each report is due. He shall immediately notify any 
individual, candidate, treasurer, political committee, referendum committee, 
or media required to file a statement under this Article if: 

(1) It appears that the individual, candidate, treasurer, political commit- 
tee, referendum committee or media has failed to file a statement as 
required by law or that a statement filed does not conform to this 
Article; or 

(2) A written complaint is filed under oath with the Board by any regis- 
tered voter of this State alleging that a statement filed with the Board 
does not conform to this Article or to the truth or that an individual, 
candidate, treasurer, political committee, referendum committee or 
media has failed to file a statement required by this Article. 

The Executive Secretary-Director of the Board of Elections shall issue 
written rulings to candidates and may issue written rulings to the communica- 
tions media, political committees, and referendum committees upon request, 
regarding filing procedures and compliance with this Article. Any such ruling 
so issued shall specifically refer to this paragraph. If the candidate, communi- 
cations media, political committees, or referendum committees rely on and 
comply with the ruling of the Executive Secretary-Director of the Board of 
Elections, then prosecution on account of the procedure followed pursuant 
thereto and prosecution for failure to comply with the statute inconsistent with 
the written ruling of the Executive Secretary-Director of the Board of Elections 
issued to the candidate or committee involved shall be barred. Nothing in this 
paragraph shall be construed to prohibit or delay the regular and timely filing 
of reports. (1973, c. 1272, s. 1; 1975, c. 334; c. 565, s. 4; 1979, c. 500, s. 7; c. 1073, 
gs. 124 13,040.) 


Effect of Amendments. — The first 1979 
amendment substituted “30 days” for “10 days” 
near the end of the first sentence in the first 
paragraph. 

The second 1979 amendment inserted “ref- 
erendum committee” near the middle of the 
third sentence of the first paragraph, near the 
middle of subdivision (1), and near the end of 
subdivision (2); substituted “political commit- 
tees, and referendum committees” for “and 


political committees” near the middle of the 
first sentence of the last paragraph, substituted 
“political committees, or referendum commit- 
tees” for “or political committees” near the 
beginning of the third sentence of that para- 
graph, and inserted “or committee” near the 
end of that sentence. 

Session Laws 1979, c. 1073, s. 21, provides: 
“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 
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§ 163-278.24. Statements examined within four months. 


Within four months after the date of each election or referendum, the Exec- 
utive Secretary-Director shall examine or cause to be examined each statement 
filed with the Board under this Article, and, referring to the election or referen- 
dum, determine whether the statement conforms to law and to the truth. Such 
examination shall include a comparison of reports and statements submitted 
by a treasurer and those required from media pursuant to G.S. 163-278.17. 
(1973, c. 1272, s. 1; 1979, c. 500, s. 8; c. 1073, s. 14.) 


Effect of Amendments. — The first 1979 erendum” near the beginning and near the end 
amendment substituted “four months” for of the first sentence. 
“three months” near the beginning of the first Session Laws 1979, c. 1073, s. 21, provides: 
sentence. “This act is effective with respect to any ref- 
The second 1979 amendment inserted “or ref- | erendum held on or after September 1, 1979.” 


§ 163-278.26. Appeals from State Board of Elections; early 
docketing. 


Legal Periodicals. — For comment on elec- 
tion contests in North Carolina, see 55 N.C.L. 
Rev. 1228 (1977). 


§ 163-278.27. Penalty for violations; duty to report and 
prosecute. 


(a) Any individual, candidate, political committee, referendum committee, 
treasurer, person or media who violates the provisions of G.S. 163-278.7, 
163-278.8, 163-278.9, 163-278.10, 163-278.11, 163-278.12, 163-278.14, 
163-278.16, 163-278.17, 163-278.18, 163-278.40A, 163-278.40B, 163-278.40C, 
163-278.40D or 163-278.40E is guilty of a misdemeanor and shall be fined not 
more than one thousand dollars ($1,000) if an individual, and not more than 
five thousand dollars ($5,000) if a person other than an individual, or 
imprisoned for not more than one year, or be both fined and imprisoned. 


(b) Whenever the Board has knowledge of or has reason to believe there has 
been a violation of any section of this Article, it shall report that fact, together 
with accompanying details, to the following prosecuting authorities: 


(1) In the case of a candidate for nomination or election to the State Senate 
or State House of Representatives: report to the district attorney of the 
prosecutorial district in which the candidate for nomination or elec- 
tion resides; 


(2) In the case of a candidate for nomination or election to the office of 
Governor, Lieutenant Governor, Secretary of State, State Auditor, 
State Treasurer, State Superintendent of Public Instruction, State 
Attorney General, State Commissioner of Agriculture, State Commis- 
sioner of Labor, State Commissioner of Insurance, and all other State 
elective offices, Justice of the Supreme Court, Judge of the Court of 
Appeals, judge, of a superior court, judge of a district court, and dis- 
trict attorney of the superior court: report to the district attorney of 
the prosecutorial district in which Wake County is located; 


(3) In the case of an individual other than a candidate, including, without 
limitation, violations by members of political committees, referendum 
committees or treasurers: report to the district attorney of the prosecu- 
torial district in which the individual resides; and 
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(4) In the case of a person or any group of individuals: report to the district 
attorney or district attorneys [of] the prosecutorial district or districts 
in which any of the officers, directors, agents, employees or members 
of the person or group reside. 

Upon receipt of such a report from the Board, the appropriate district attor- 
ney shall prosecute the individual or persons alleged to have violated a section 
or sections of this Article. (1973, c. 1272, s. 1; 1979, c. 500, s. 10; c. 1073, ss. 15, 


19; 1981, c. 837, s. 4.) 


Effect of Amendments. — The first 1979 
amendment substituted “district attorney” for 
“solicitor (district attorney)” throughout sub- 
sections (b) and (c), substituted “prosecutorial” 
for “solicitorial” throughout subsection (b), and 
substituted “district attorneys” for “solicitors 
(district attorneys)” near the middle of subdi- 
vision (4) of subsection (b). 

The second 1979 amendment inserted “ref- 
erendum committee” near the beginning of sub- 
section (a), and “referendum committees” near 


The second 1979 act did not amend this section 
to refer to new § 163-278.9A. 

Session Laws 1979, c. 1073, s. 21, provides: 
“This act is effective with respect to any ref- 
erendum held on or after September 1, 1979.” 

The 1981 amendment, effective with respect 
to primaries and elections held on or after Sept. 
1, 1981, deleted “or” preceding “163-278.18” 
near the middle of subsection (a), and inserted 
“163-278.40A,  163-278.40B, 163-278.40C, 
163-278.40D or 163-278.40E” in subsection (a). 


the middle of subdivision (3) of subsection (b). 


§ 163-278.28. Issuance of injunctions; special prosecutors 
named. 


(a) The superior courts of this State shall have jurisdiction to issue injunc- 
tions or grant any other equitable relief appropriate to enforce the provisions 
of this Article upon application by any registered voter of the State. 

(b) If the Board makes a report to a district attorney under G.S. 163-278.27 
and no prosecution is initiated within 45 days after the report is made, any 
registered voter of the prosecutorial district to whose district attorney a report 
has been made, or any board of elections in that district, may, by verified 
affidavit, petition the superior court for that district for the appointment of a 
special prosecutor to prosecute the individuals or persons who have or who are 
believed to have violated any section of this Article. Upon receipt of a petition 
for the appointment of a special prosecutor, the superior court shall issue an 
order to show cause, directed at the individuals or persons alleged in the 
petition to be in violation of this Article, why a special prosecutor should not 
be appointed. If there is no answer to the order, the court shall appoint a special 
prosecutor. If there is an answer, the court shall hold a hearing on the order, 
at which both the petitioning and answering parties may be heard, to deter- 
mine whether a prima facie case of a violation and failure to prosecute exists. 
If there is such a prima facie case, the court shall so find and shall thereupon 
appoint a special prosecutor to prosecute the alleged violators. The special 
prosecutor shall take the oath required of assistant district attorneys by G.S. 
7A-63, shall serve as an assistant district attorney pro tem of the appropriate 
district, and shall prosecute the alleged violators. (1973, c. 1272, s. 1; 1979, c. 
500, s. 11.) 


Effect of Amendments. — The 1979 amend- 
ment, in subsection (b), substituted “district 
attorney” for “solicitor (district attorney)” in 
two places in the first sentence and near the end 
of the sixth sentence, and substituted “prosecu- 


torial” for “solicitorial” in the first sentence and 
“district attorneys” for “solicitors (district 
attorneys)” near the middle of the sixth sen- 
tence. 
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§ 163-278.30. Candidates for federal offices to file informa- 
tion reports. 


Candidates for nomination in a party primary or for election in a general or 
special election to the offices of United States Senator, member of the United 
States House of Representatives, President or Vice-President of the United 
States shall file with the Board all reports they or political committee trea- 
surers or other agents acting for them are required to file under the Federal 
Election Campaign Act of 1971, P.L. 92-225, as amended (T. 2, U.S.C. section 
439). Those reports shall be filed with the Board at the times required by that 
act The Board shall, with respect to those reports, have the following duties 
only: 

(2) To preserve reports and statements filed under the Federal Election 
Campaign Act. Such reports and statements, after a period of two 
years following the election year, may be transferred to the Depart- 
ment of Cultural Resources, Division of Archives and History, and 
shall be preserved for a period of 10 years or for such period as may 
be required by federal law. 

(1979, c. 500, s. 14.) 


Effect of Amendments. — The 1979 amend- __ of the section was not changed by the amend- 
ment rewrote subdivision (2). ment, only the introductory language and sub- 
Only Part of Section Set Out.— Astherest division (2) are set out. 


§ 163-278.34. Filings; penalty for late filings. 


(a) All reports, statements or other documents required by this Article to be 
filed with the Board shall be filed either by manual delivery to or by certified 
or registered mail addressed to the Board. Timely filing shall be complete if 
postmarked on the day the reports, statements or other documents are to be 
delivered to the Board. If a report, statement or other document is not filed 
within the time required by this Article, then the individual, person, media, 
candidate, political committee, referendum committee or treasurer responsible 
for filing shall pay to the State Board of Elections a late penalty of twenty 
dollars ($20.00) per day for each day the filing is late not to exceed five days. 
The Board shall immediately notify, or cause to be notified, late filers, from 
which reports are apparently due, by registered or certified mail, return receipt 
requested, of the penalties under this section. If the penalty has not been paid 
to or the report has not been filed with the Board within five days after receipt 
of the notification, then the Board shall report the late filing or failure to file 
to the appropriate district attorney who shall indict and prosecute the offender 
as required in G.S. 163-278.27. No criminal penalty shall be imposed if the 
penalty required by this section is paid and the delinquent report is filed within 
five days after notification by the Board. 

(1979, c. 1073, s. 19.) 


Effect of Amendments. — The 1979 amend- “This act is effective with respect to any ref- 
ment inserted “referendum committee” near erendum held on or after September 1, 1979.” 
the middle of the third sentence of subsection Only Part of Section Set Out. — As subsec- 


(a). tion (b) was not changed by the amendment, it 
Session Laws 1979, c. 1073, s. 21, provides: jg not set out. 
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§ 163-278.36. Elected officials to report funds. 


All contributions to, and all expenditures from any “booster fund,” “support 
fund,” “unofficial office account” or any other similar source which are made 
to, in behalf of, or used in support of any person holding an elective office for 
any political purpose whatsoever during his term of office shall be deemed 
contributions and expenditures as defined in this Article and shall be reported 
as contributions and expenditures as required by this Article. The annual 
report shall show the balance of each separate fund or account maintained on 
behalf of the elected office holder. (1977, c. 615.) 


> ee 


Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


CASE NOTES 


Quoted in State v. Charlotte Liberty Mut. 
Ins. Co., 39 N.C. App. 557, 251 S.E.2d 867 
(1979). 


§ 163-278.37. County boards of elections to preserve 
reports. 


The county boards of elections shall preserve all reports and statements filed 
with them pursuant to this Article for such period of time as directed by the 
State Board of Elections. (1979, c. 500, s. 15.) 


§ 163-278.38. Effect of failure to comply. 
The failure to comply with the provisions of this Article shall not invalidate 
the results of any referendum. (1979, c. 1073, s. 11.) : 


Editor’s Note. — Session Laws 1979, c. respect to any referendum held on or after 
1073, s. 21, provides: “This act is effective with September 1, 1979.” 


§ 163-278.39: Reserved for future codification purposes. 


Part 2. Municipal Campaign Reporting. 
§ 163-278.40. Definitions. 


When used in this Part, words and phrases have the same meaning as in G.S. 
163-278.6, except that: 
(1) The term “board” means the county board of elections; 
(2) The term “city” means any incorporated city, town, or village with a 
population of 50,000 or over, according to the most recent decennial 
federal census. (1981, c. 837, s. 3.) 


Editor’s Note. — Session Laws 1981, c. 837, _ primaries and elections held on or after Sept. 1, 
s. 5, makes this Part effective with respect to 1981. 
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§ 163-278.40A. Organizational report. 


(a) Each candidate and political committee in a city election shall appoint 
a treasurer and, under verification, report the name and address of the trea- 
surer to the board. A candidate may appoint himself or any other individual, 
including any relative except his spouse, as his treasurer. If the candidate fails 
to designate a treasurer, the candidate shall be deemed to have appointed 
himself as treasurer. A candidate or political committee may remove his or its 
treasurer. 

(b) The organizational report shall state the bank account and number of 
such campaign fund. Each report required by this Part shall reflect all 
contributions, expenditures and loans made in behalf of a candidate. The orga- 
nizational report shall be filed with the county board of elections within 10 
days after the candidate files a notice of candidacy with the county board of 
elections, or within 10 days following the organization of the political commit- 
tee, whichever occurs first. (1981, c. 837, s. 3.) 


Cross References. — For definitions of 
“treasurer,” see § 163-278.6. 


§ 163-278.40B. Campaign report; partisan election. 


In any city election conducted on a partisan basis in accordance with G.S. 
163-279(a)(2) and 163-291, the following reports shall be filed in addition to the 
organizational report: 


(1) Pre-primary Report. — The treasurer shall file a report with the board 
no later than the tenth day preceding each primary election. 


(2) Pre-election Report. — The treasurer shall file a report 10 days prior 
to the election, unless a second primary is held and the candidate 
appeared on the ballot in the second primary, in which case the report 
shall be filed 10 days before the second primary. 


(3) Final Report. — The treasurer shall file a final report 15 days after the 
election. A candidate eliminated in the first or second primary must 
file the final report no later than 15 days after that primary. 


(4) Annual Report. — If contributions are received or expenditures made 
during a calendar year, for which no reports are otherwise required by 
this section, any and all contributions and expenditures shall be 
reported by January 7 of the following year. (1981, c. 837, s. 3.) 


§ 163-278.40C. Campaign report; nonpartisan election and 
runoff. 


If any city election conducted under the nonpartisan election and runoff basis 
in accordance with G.S. 163-279(a)(4) and 163-293, the following reports shall 
be filed in addition to the organizational report: 


(1) Pre-election Report. — The treasurer shall file a report with the board 
no later than 10 days prior to the election. 


(2) Final Report. — The treasurer shall file a final report 15 days after the 
election, unless the candidate is in a runoff, in which case the report 
shall be filed 15 days after the runoff. 

(3) Annual Report. — If contributions are received or expenditures made 
during a calendar year, for which no reports are otherwise required by 
this section, any and all such contributions and expenditures shall be 
reported by January 7 of the following year. (1981, c. 837, s. 3.) 
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§ 163-278.40D. Campaign report; nonpartisan primary and 
elections. 


In any city election conducted under the nonpartisan primary method in 
accordance with G.S. 163-279(a)(3) and 163-294, the following reports shall be 
filed in addition to the organizational report: 

(1) Pre-primary Report. — The treasurer shall file a report 10 days prior 
to the primary if the candidate is in a primary or 10 days prior to the 
election, if the candidate is not in a primary. 

(2) Final Report. — The treasurer shall file a final report 15 days after the 
election, unless the candidate was eliminated in a primary in which 
case the report shall be filed 15 days after the primary. 

(3) Annual Report. — If contributions are received or expenditures made 
during a calendar year, for which no reports are otherwise required by 
this section, any and all contributions and expenditures shall be 
reported by January 7 of the following year. (1981, c. 837, s. 3.) 


163-278.40E. Campaign report; nonpartisan plurality. 


In any city election conducted under the nonpartisan plurality method under 
G.S. 163-279(a)(1) and 163-292, the following reports shall be filed in addition 
to the organizational report: 

(1) Pre-election Report. — The treasurer shall file a report 10 days prior 
to the election. 

(2) een Report. — The candidate shall file a final report 15 days after the 
election. 

(3) Annual Report. — If contributions are received or expenditures made 
during a calendar year, for which no reports are otherwise required by 
this section, any and all such contributions and expenditures shall be 
reported by January 7 of the following year. (1981, c. 837, s. 3.) 


§ 163-278.40F. Form of report. 


Forms of reports under this Part shall be prescribed by the board. (1981, c. 
837, s. 3.) 


§ 163-278.40G. Content. 


Except as otherwise provided in this Part, each report shall be current within 
seven days prior to the date the report is due and shall list all contributions 
received and expenditures made which have not been previously reported. 
(1981,.c..837, 8. 3.) 


§ 163-278.40H. Notice of reports due. 


The supervisor of the board shall advise, or cause to be advised, no less than 
five days nor more than 15 days before each report is due each candidate or 
treasurer whose organizational report has been filed under G.S. 163-278.40A 
of the specific date each report is due. He shall immediately notify any individ- 
te eae treasurer, or political committee, to file a statement under this 

art if: 

(1) It appears that the individual, candidate, treasurer, or political com- 
mittee has failed to file a statement as required by law or that a 
statement filed does not conform to this Part; or 

(2) A written complaint is filed under oath with the board by any regis- 
tered voter of this State alleging that a statement filed with the board 
does not conform to this Part or to the truth or that an individual, 
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candidate, treasurer, or political committee has failed to file a 
statement required by this Part. (1981, c. 837, s. 3.) 


§ 163-278.40I. Part 1 to apply. 


(a) Except as provided in this Part or in G.S. 163-278.9(d), the provisions of 
Part 1 shall apply to municipal elections covered by this Part. 

(b) G.S. 163-278.7, 163-278.9(a), (b) and (c), 163-278.22(1) and (9), the first 
paragraph of 163-278.23, 163-278.24, 163-278.25, and 163-278.26 shall not 
apply to this Part. (1981, c. 837, s. 3.) 


ARTICLE 22B. 


Appropriations from the North Carolina Election Campaign 
| Fund. 


§ 163-278.41. Appropriations in general election years and 
other years. 


(a) Following the conclusion of the last primary or nominating convention 
held by a political party in a general election year in which a presidential 
election is held, the State chairman of that political party may apply to the 
State Treasurer for the disbursement of all funds deposited on behalf of such 
party in the North Carolina Election Campaign Fund. Upon receipt of such 
application, the State Treasurer shall forthwith, and every 30 days thereafter, 
pay over to said chairman all funds currently held by him on behalf of said 
chairman’s political party, but provided that all such payments shall cease 30 
days after the State Board of Elections has certified all of the results of the 
general election to the Secretary of State. Additionally and upon receipt of such 
application, the State Treasurer shall pay over to the said chairman all funds 
currently held by the State Treasurer in the “Presidential Election Year 
Candidates Fund” of that party, which funds shall be allocated and disbursed 
during the presidential election year among the candidates qualified therefor 
by the same procedure as the funds received from the North Carolina Cam- 
paign Election Fund are allocated among the candidates qualified therefor. 
Any remaining funds of the political party in the hands of the State Treasurer 
shall thereafter be held by him until eligible for distribution pursuant to this 
section. 

(b) Following the conclusion of the last primary or nominating convention 
held by a political party in a general election year in which there is not a 
presidential election, the State chairman of the political party may apply to the 
State Treasurer for the disbursement of all funds deposited on behalf of such 
party in the North Carolina Election Campaign Fund. Upon receipt of such 
application, the State Treasurer shall forthwith, and every 30 days thereafter, 
pay over to said chairman all funds currently held by him on behalf of said 
chairman’s political party provided that all such payments to the said 
chairman shall cease 30 days after the State Board of Elections has certified 
all of the results of the general election to the Secretary of State. Any 
remaining funds of the political party in the hands of the State Treasurer shall 
thereafter be held by him until eligible for distribution pursuant to this sec- 
tion. 

(c) In each year in which no general election is held, each State chairman of 
a political party on behalf of which funds have been deposited in the North 
Carolina Election Campaign Fund may, on or between August 1 and 
September 1 thereof, apply to the State Treasurer for payment of an amount 
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not to exceed fifty percent (50%) of the then available funds credited to the 
account of his party. Upon receipt of such application, the State Treasurer shall 
pay over to said State chairman an amount not to exceed fifty percent (50%) 
of the then available funds credited to the account of his party. Additionally 
and upon receipt of such application, the State Treasurer shall place fifty 
percent (50%) of the said available funds in a separate interest bearing account 
to be known as the “Presidential Election Year Candidates Fund of the (name 
of the party) Party” to be disbursed in accord with the provisions of subsection 
(a) above. Any remaining funds of the political party in the hands of the State 
Treasurer shall thereafter be held by him until eligible for distribution pur- 
suant to this section. Any interest earned on the funds deposited by the State 
Treasurer in such Presidential Election Year Campaign Fund shall be credited 
thereto. (1977, 2nd Sess., c. 1298, s. 2.) 


Editor’s Note. — The original Article 22B, 
comprising §§ 163-278.41 through 163-278.43 
and covering the same subject matter as the 
present Article, was enacted by Session Laws 
1975, c. 775, s. 2, effective for taxable years 
beginning on or after January 1, 1975, and 
expired by its own terms on December 31, 1977. 
See Session Laws 1975, c. 775, s. 3. The present 


§ 163-278.42. Distribution of 


Article 22B, comprising §§ 163-278.41 through 
163-278.45, was enacted by Session Laws 1977, 
2nd Sess., c. 1298, s. 2, effective with respect to 
taxable years beginning on or after January 1, 
1978. Session Laws 1981, c. 963, s. 1, amended 
Session Laws 1977, 2nd Sess., c. 1298, s. 3, so as 
to delete a provision that the 1977 act should 
expire on Dec. 31, 1981. 


campaign funds; legitimate 


expenses permitted. 


(a) In a general election year in which a presidential election is held, every 
State chairman of a political party shall disburse fifty percent (50%) of all funds 
received from the North Carolina Campaign Election Fund to that political 
party. The remaining fifty percent (50%) of such funds shall be allocated to 
individual candidates for Governor, Lieutenant Governor, United States 
Senator, United States House of Representatives, Council of State, North 
Carolina Supreme Court and North Carolina Court of Appeals who have oppo- 
sition in the general election. In the event a candidate does not decline such 
funds as are allocated to him, the State Chairman shall forthwith disburse 
such funds to such candidate. 

(b) In a general election year in which there is not a presidential election, 
every State chairman of a political party shall disburse fifty percent (50%) of 
all funds received from the North Carolina Campaign Election Fund to that 
political party. The remaining fifty percent (50%) of such funds shall be allo- 
cated to individual candidates for Governor, Lieutenant Governor, United 
States Senator, United States House of Representatives, Council of State, 
North Carolina Supreme Court and North Carolina Court of Appeals who have 
opposition in the general election. In the event a candidate does not decline 
such funds as are allocated to him, the State Chairman shall forthwith disburse 
such funds to such candidate. 


(c) In each year in which no general election is held, every State chairman 
of a political party shall disburse all funds received from the North Carolina 
Campaign Election Fund to that political party. 


(d) The allocation of all funds to be allocated and disbursed to the individual 
candidates who are qualified to receive such funds shall be made by a commit- 
tee composed of the State chairman of the political party, the State Treasurer 
of the political party who shall serve as an ex officio member, and the members 
of that political party who occupy the following offices: Governor, Lieutenant 
Governor, United States Senate, United States House of Representatives, and 
Council of State, provided however, that in the event the incumbent is not the 
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nominee of the party for that office in that particular general election then the 
nominee and not the incumbent, shall serve on this committee. The State 
chairman shall serve as chairman of this committee. The allocation of funds 
among the several eligible candidates shall be determined solely in the discre- 
tion of the committee and such shall be disbursed by the State chairman of that 
political party only to the treasurer of a candidate or political committee. In the 
event that any candidate declines in whole or in part any funds allocated to him 
or disbursed to him or fails to expend the same within 30 days following the 
general election, such funds shall revert to or be paid over to the political party 
of such candidate. 

(e) Funds distributed from the North Carolina Campaign Election Fund or 
from the “Presidential Election Year Candidates Fund” of a political party 
shall only be expended for legitimate campaign expenses. By way of illustra- 
tion but not by way of limitation, the following are examples of legitimate 
campaign expenses: 

(1) Radio, television, newspaper, and billboard advertising for and on 
behalf of a political party or candidate; 

(2) Leaflets, fliers, buttons, and stickers; 

(3) Campaign staff salaries, provided each staff member is listed by name 

y the amount paid as salary and the amount paid as campaign 
expense reimbursement; 

(4) Travel expenses, lodging and food for candidate and staff; 

(5) Party headquarters operations related to upcoming general elections, 
including the purchase, maintenance and programming of computers 
to provide lists of voters, party workers, officers, committee members 
and participants in arty functions, patterns of voting and other data 
for use in general election campaigns and party activities and func- 
tions prior thereto, the establishment and updating computer file sys- 
tems of voter registration lists, State, district, county and precinct 
officers and committee member lists, party clubs or organization lists, 
the organizing of voter registration, fund raising and get-out-the-vote 
programs at the county level when conducted by State party 
personnel, and the preparation of reports required to be filed by State 
and federal laws and systems needed to prepare the same and keep 
records incident thereto. 

(f) All moneys and funds previously designated by taxpayers being held by 
the North Carolina Secretary of Revenue and being held by the North Carolina 
State Treasurer which moneys and funds have not been disbursed or delivered 
to a political party as of June 16, 1978, when disbursed shall be allocated by 
the State Chairman of the political party as follows: sixty-two and one-half 
percent (6212%) of such funds to the political party for legitimate general 
election campaign expenditures; thirty-seven and one-half percent (3712%) to 
ie rh acts candidates as determined by the committee established under this 

rticle. 

(g) It shall be unlawful for any person, candidate, political committee or 
political party to use either directly or indirectly any part of funds distributed 
from the North Carolina Campaign Election Fund or the Presidential Election 
Year Candidates Fund of any political party for the support or assistance either 
directly or indirectly of any candidate in a primary election, for support or 
assistance relating to the selection of a candidate at a political convention or 
by the executive committee of a party, for the payment or repayment of any 
debt or obligation of whatsoever kind or nature incurred by any person, candi- 
date or political committee in a primary election, the selection of a candidate 
at a political convention or by the executive committee of a party, or for the 
support, promotion or opposition of a national, State or local referendum, bond 
election or constitutional amendment. (1977, 2nd Sess., c. 1298, s. 2.) 
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§ 163-278.43. Annual report to State Board of Elections; 
suspension of disbursements; willful violations 
a misdemeanor; audits; adoption of rules. 


(a) The State chairman of each political party and the treasurer of each 
candidate or political committee receiving funds from the North Carolina Cam- 
paign Election Fund or the Presidential Election Year Candidates Fund or 
both shall maintain a full and complete record of their receipts and any and all 
subsequent expenditures and disbursements thereof, and such shall be sub- 
stantiated by any records, receipts, and information that the Executive 
Director of the State Board of Elections shall require. Such record shall be 
centrally located and shall be readily available at reasonable hours for public 
inspection. Treasurers of political committees and candidates shall maintain 
all such funds received from the North Carolina Campaign Election Fund or 
a Presidential Election Year Candidates Fund or both in a separate account, 
and shall not allow the same to be commingled with the funds from any other 
source. 

(b) By December 31 of each year, the State chairman of each political party 
receiving funds from the North Carolina Campaign Election Fund or a Presi- 
dential Election Year Candidates Fund and the treasurer of all other political 
committees or candidates receiving any such funds in the 12 preceding months 
shall file with the State Board of Elections an itemized statement reporting all 
receipts, expenditures and disbursements from the date of the last report and 
attached to such report shall be the verification of such chairman or treasurer 
that all such funds received were expended in accordance with the provisions 
of this Article. If the Executive Secretary of the State Board of Elections 
determines and finds as a fact that any such funds were not disbursed or 
expended in accordance with this Article, he shall order such political party, 
political committee or candidate to reimburse the amount improperly expended 
or disbursed to the General Fund of the State and such political party, political 
committee or candidate shall not receive further disbursements from the North 
Carolina Campaign Election Fund or a Presidential Election Year Candidates 
Fund until such reimbursement has been accomplished in full. A copy of any 
such order shall be forwarded to the State Treasurer, which shall constitute 
notice to him to suspend further disbursements from the campaign fund. 

(c) On or before the 15th of January of each calendar year or as soon 
thereafter as practical the Legislative Services Commission shall appoint an 
independent auditor or auditors and such auditor or auditors shall immedi- 
ately conduct an audit of the financial records of the receipts, expenditures and 
disbursements through each political party to the treasurer of each candidate 
or political committee receiving any of the above-mentioned funds during the 
previous calendar year; a copy of such audit shall be forwarded promptly to the 
Executive Secretary of the State Board of Elections and to the Legislative 
Services Commission; any discrepancies as shown by the audit shall be acted 
upon by the Executive Secretary of the State Board of Elections in the manner 
set forth in subsection (b) above. 

(d) The cost of the audit of each political party, candidate, or political com- 
mittee shall be paid from the funds held by the State Treasurer for 
disbursement to that party, candidate or committee. The Legislative Services 
Commission shall determine and notify the State Treasurer of a fixed fee or 
maximum fee to be allowed for each such audit, and the State Treasurer shall 
withhold from the funds to be disbursed to each party, candidate or committee 
a sum necessary to pay the cost of the audit of that party, candidate or commit- 
tee. If the amount withheld exceeds the actual cost of the audit, the Treasurer 
shall, after paying the costs of the audit, remit the balance to the party, 
candidate or committee from which it was withheld. If the designated cost of 
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an audit exceeds the funds held by the Treasurer for disbursement to the party, 
candidate or committee to be audited, the chairman of the party, or the trea- 
surer of the candidate or committee may decline to accept the funds, in which 
event the funds shall be transferred to the General Fund of the State, and no 
audit shall be required of those funds under this section. The Legislative 
Services Commission shall adopt and promulgate rules to implement the provi- 
sions of subsections (c) and (d) of this section. The Legislative Services Commis- 
sion shall ensure that the auditing procedures shall be uniform and 
standardized. (1977, 2nd Sess., c. 1298, s. 2; 1979, c. 926, s. 1.) 


Effect of Amendments. — The 1979 amend- Legal Periodicals. — For survey of 1979 
ment added subsections (c) and (d). administrative law, see 58 N.C.L. Rev. 1185 
Session Laws 1979, c. 926, s. 2, provides: (1980). 
“This act shall be effective to provide an audit 
of such funds beginning with the calendar year 
1979.” 


§ 163-278.44. Crime; punishment. 


Any individual person, candidate, political committee, or treasurer who 
willfully and intentionally violates any of the provisions of this Article, shall 
be guilty of a misdemeanor and shall be fined not more than one thousand 
dollars ($1,000) if an individual, and not more than five thousand dollars 
($5,000) if a person other than an individual, or imprisoned for not more than 
one year, or be both fined and imprisoned. (1977, 2nd Sess., c. 1298, s. 2.) 


§ 163-278.45. Definitions. 


The terms “candidate,” “expend,” “individual,” “person,” “political commit- 
tee,” and “treasurer” as used in this Article shall be as defined in GS. 
163-278.6. (1977, 2nd Sess., c. 1298, s. 2.) 


SUBCHAPTER IX. MUNICIPAL ELECTIONS. 
ARTICLE 23. 


Municipal Election Procedure. 


§ 163-280. Municipal boards of elections. 


(c) On the Monday following the seventh Saturday before each regular 
municipal primary or election, the municipal board of elections shall meet and 
appoint precinct registrars and judges of elections. The municipal board of 
elections may then or at any time thereafter appoint a supervisor of elections, 
who shall have all of the powers and duties of a supervisor of elections to a 
county board of elections. The board may hold other meetings at such times and 
places as the chairman of the board, or any two members thereof, may direct, 
for the performance of duties prescribed by law. A majority of the members 
shall constitute a quorum for the transaction of business. 

(1977, c. 626, s. 1.) 


Effect of Amendments. — The 1977 amend- Only Part of Section Set Out. — As the rest 
ment substituted “a supervisor of elections” for of the section was not changed by the amend- 
“an executive secretary” in two places in the ment, only subsection (c) is set out. 
second sentence of subsection (c). 
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§ 163-281. Municipal precinct election officials. 


(h) The municipal board of elections may designate the precinct in which 
each registrar, judge, assistant, ballot counter, or observer or other officers of 
elections shall serve; and, after notice and hearing, may remove any registrar, 
judge, assistant, ballot counter, observer, supervisor of elections or other offi- 
cers of elections appointed by it for incompetency, failure to discharge the 
duties of office, failure to qualify within the time prescribed by law, fraud, or 
for any other satisfactory cause. 

(i) Except as otherwise provided in this Chapter, precinct assistants, ballot 
counters, observers, and supervisors of elections and other officers of elections 
appointed by the municipal board of elections shall have the same powers and 
duties with respect to municipal elections as precinct assistants, ballot 
counters, observers, and supervisors of elections and other officers of elections 
appointed by county boards of elections. (1971, c. 835, s. 1; 1973, c. 793, ss. 
80-83, 94; c. 1223, s. 9; 1977, c. 626, s. 1.) 


Effect of Amendments. — The 1977 amend- secretaries” in subsection (i). 
ment substituted “supervisor of elections” for Only Part of Section Set Out. — As the rest 
“executive secretary” in subsections (h) and (i) | of the section was not changed by the amend- 
and “supervisors of elections” for “executive ment, only subsections (h) and (i) are set out. 


§ 163-288. Registration for city elections; county and 
municipal boards of elections. 


(a) Where the county board of elections conducts the municipal election, the 
registration record of the county board of elections shall be the official regis- 
tration record for voters to vote in all elections, city, district, county, State or 
national. 

(b) Where the municipal board of elections conducts the elections, each such 
municipality shall purchase only those loose-leaf binders for the registration 
records that have been approved by the State Board of Elections. 

The loose-leaf registration forms shall be those approved by the State Board 
of Elections. When completed by each municipal registrant, the forms shall be 
the official registration record in each municipality and shall be kept in 
agreement with the county registration records for that registrant. They shall 
be prepared, completed, maintained and kept current pursuant to the same 
praysions of Article 7, Chapter 163, as apply to registration records of county 

oards of elections. They also shall be furnished by the State Board of Elec- 
tions, through the respective county boards of elections, to the municipalities. 

Every municipal board of elections conducting the elections in any city, 
town, or incorporated village shall secure and install those binders and 
loose-leaf forms required by this section no later than January 1, 1973, or no 
later than 90 days after any such municipality elects to conduct its own elec- 
tions. 

(c) Registration of voters and preparation of registration books for city elec- 
tions in cities electing to conduct their own elections shall be conducted under 
one of the following alternative methods: 

(1) METHOD A. — A permanent, full-time registration office shall be 
established in a convenient place within a city, and the municipal 
board of elections shall appoint a special registration commissioner to 
be in charge of the office, and the commissioner shall have full power 
and authority to register voters who reside within the city without 
regard to their precinct or county of residence. A municipal board of 
elections may appoint special registration commissioners 
eR eae the population limitation contained in GS. 
163-67(b). 
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(2) METHOD B. — The municipal board of elections may contract with 
the county board of elections to prepare two extra sets of registration 
forms for each person who registers with the county board of elections 
and who resides in the municipality which negotiates such agreement. 
Any such agreement shall be in writing and shail be on such terms as 
is agreeable to the majority of the county board of elections involved. 

(3) METHOD C. — The county board of elections shall permit the munic- 
ipal board of elections to copy county registration books from the 
precinct binder record or from the duplicate required to be maintained 
by said county board of elections. During the period beginning on the 
twenty-first day before each municipal election (excluding Saturdays 
and Sundays), the municipal board of elections shall compare the 
municipal registration bodk with the appropriate county books and 
shall add or delete registration certificates in order that the city and 
county records shall agree. The precincts established for municipal 
elections may differ from those established by the county board of 
elections. 

(4) METHOD D. — The county board of elections may, in its sole discre- 
tion, deliver to the municipal board of elections the county precinct 
registration books for each precinct wholly or partially located within 
the city, and these books shall be used in conducting the municipal 
elections. 

(d) The State Board of Elections shall have authority to promulgate rules 
and regulations for the detailed administration of each alternative method of 
registration offered by this section. 

(e) Each city, town or incorporated village electing to conduct its own elec- 
tions shall select one of the registration methods offered by this section by joint 
agreement with the appropriate county boards of elections, subject to the 
approval of the State Board of Elections. The selection of method shall be 
evidenced by concurrent resolutions of the city council and each affected county 
board of elections, which shall be filed with the State Board of Elections, and 
which shall become effective upon the State Board’s approval thereof. Pro- 
vided, however, if METHOD A is selected, the municipal board of elections 
shall only be required to send a copy of the resolution to the State Board of 
Elections and the county board of elections. If the city and the county board of 
elections fail to agree then METHOD C shall be used. (1971, c. 835, s. 1; 1973, 
cof93, 64 873 1981,.¢,,33,8,.5,) 


Effect of Amendments. — The 1981 amend- “21 days” in the second sentence of subdivision 
ment substituted “on the twenty-first day” for (c)(3). 


§ 163-288.1. Activating voters for newly annexed or incor- 
porated areas. 


(a) Whenever any new city or special district is incorporated or whenever an 
existing city or district annexes any territory, the city or special district shall 
cause a map of the corporate or district limits to be prepared from the boundary 
descriptions in the act, charter or other document creating the city or district 
or authorizing or implementing the annexation. The map shall be delivered to 
the county or municipal board of elections conducting the elections for the city 
or special district. The board of elections shall then activate for city or district 
elections each voter eligible to vote in the city or district who is registered to 
vote in the county to the extent that residence addresses shown on the county 
registration certificates can be identified as within the limits of the city or 
special district. Each voter whose registration is thus activated for city or 
special district elections shall be so notified by mail. The cost of preparing the 
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map of the newly incorporated city or special district or of the newly annexed 
area, and of activating voters eligible to vote therein, shall be paid by the city 
or special district. In lieu of the procedures set forth in this section, the county 
board of elections may use either of the methods of registration of voters set out 
in G.S. 163-288.2 when activating voters pursuant to the incorporation of a 
new city or election of city officials or both under authority of an act of the 
General Assembly or when activating voters after an annexation of new terri- 
tory by a city or special district under Chapter 160A, Article 4A, or other 
general or local law. 

(b) Each voter whose registration is changed by the county or municipal 
board of elections in any manner pursuant to any annexation or expunction 
under this subsection shall be so notified by mail. 

(c) The State Board of Elections shall have authority to adopt regulations for 
the more detailed administration of this section. (1971, c. 835, s. 1; 1973, c. 793, 
s. 88; 1977, c. 752, s. 1.) 


Effect of Amendments. — The 1977 amend- _ activating voters after an annexation of new 
ment added the language beginning “or when _ territory” to the end of subsection (a). 


§ 163-288.2. Registration in area proposed for incorpora- 
tion or annexed. 


(a) Whenever the General Assembly incorporates a new city and provides in 
the act of incorporation for a referendum on the question of incorporation or for 
a special election for town officials or for both, or whenever an existing city or 
special district annexes new territory under the provisions of Chapter 160A, 
Article 4A, or other general or local law, the board of elections of the county 
in which the proposed city is located or in which the newly annexed territory 
is located shall determine those individuals eligible to vote in the referendum 
or special election or in the city or special district elections. In determining the 
eligible voters the board may, in its discretion, use either of the following 
methods: 

METHOD A. — The board of elections shall prepare a list of those registered 
voters residing within the proposed city or newly annexed territory. The board 
shall make this list available for public inspection in its office for a two-week 
period ending on the twenty-first day (excluding Saturdays and Sundays) 
before the day of the referendum or special election, or the next scheduled city 
or special district election. During this period, any voter resident within the 
proposed city or newly annexed territory and not included on the list may cause 

is name to be added to the list. At least one week and no more than two weeks 
before the day the period of public inspection is to begin, the board shall cause 
notice of the list’s availability to be posted in at least two prominent places 
within the proposed city or newly annexed territory and may cause the notice 
to be published in a newspaper of general circulation within the county. The 
notice shall state that the list has been prepared, that only those persons listed 
may vote in the referendum or special election, that the list will be available 
for public inspection in the board’s office, that any qualified voter not included 
on the list may cause his name to be added to the list during the two-week 
period of public inspection, and that persons in newly annexed territory should 
present sham eelves so their registration records may be activated for voting in 
city or special district elections in the newly annexed territory. 

METHOD B. — The board of elections shall conduct a special registration of 
eligible persons desiring to vote in the referendum or special election or in the 
newly annexed territory. The registration records shall be open for a two-week 
period (except Sundays) ending on the twenty-first day (excluding Saturdays 
and Sundays) before the day of the referendum or special election or the next 
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scheduled city or special district election. On the two Saturdays during that 
two-week period, the records shall be located at the voting place for the referen- 
dum or special election or the next scheduled city or special district election; 
on the other days it may, in the discretion of the board, be kept at the voting 
place, at the office of the board, or at the place of business of a person desig- 
nated by the board to conduct the special registration. At least one week and 
no more than two weeks before the day the period of special registration is to 
begin, the board shall cause notice of the registration to be posted in at least 
two prominent places within the proposed city or newly annexed territory and 
may cause the notice to be published in a newspaper of general circulation 
within the county. The notice shall state the purpose and times of the special 
registration, the location of the registration records, that only those persons 
registered in the special registration may vote in the referendum or special 
election, and that persons in newly annexed territory should present them- 
selves so their registration records may be activated for voting in city or special 
district elections in the newly annexed territory. 

(b) Only those persons registered pursuant to this section may vote in the 
referendum or special election, provided, however, that in cases where voters 
are activated under either Method A or B to vote in a city or special district that 
annexes territory, the city or special district shall permit them to vote in the 
city or special district’s election and shall, as well, permit other voters to vote 
in such elections who did not register under the provisions of this section if they 
are otherwise registered, qualified and eligible to vote in the same. (1973, c. 
551; 1977, c. 752, s. 2; 1981, c. 33, s. 6.) 


Effect of Amendments. — The 1977 amend- 
ment, in the introductory paragraph of subsec- 
tion (a), inserted the language beginning “or 
whenever an existing city or special district” 
and ending “or other general or local law” and 
“or in which the newly annexed territory is 
located” in the first sentence and added “or in 
the city or special district elections” to the end 
of the first sentence. In the paragraph desig- 
nated Method A in subsection (a), the amend- 
ment added “or newly annexed territory” to the 
end of the first sentence and “or the next 
scheduled city or special district election” to the 
end of the second sentence, inserted “or newly 
annexed territory” in the third and fourth sen- 
tences, deleted “and” preceding “that any 
qualified voter” in the fifth sentence, and added 
the language beginning “and that persons in 
newly annexed territory” to the end of the fifth 
sentence. In the paragraph designated Method 
B of subsection (a), the amendment added “or in 


the newly annexed territory” to the end of the 
first sentence and “or the next scheduled city or 
special district election” to the end of the second 
sentence, inserted “or the next scheduled city or 
special district election” in the third sentence 
and “or newly annexed territory” in the fourth 
sentence, deleted “and” preceding “that only 
those persons” in the fifth sentence, and added 
the language beginning “and that persons in 
newly annexed territory” to the end of the fifth 
sentence. In subsection (b), the amendment 
inserted “those” near the beginning of the sub- 
section and added the language beginning “pro- 
vided, however” to the end of the subsection. 

The 1981 amendment substituted “on the 
twenty-first day” for “21 days” in the second 
sentences of both Method A and Method B in 
subsection (a). 

Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


§ 163-288.3. Payment of cost of elections on question of for- 
mation of a new municipality or special district. 


Whenever a referendum or election is held on the question of incorporation 
of a new municipality or the formation of a special district, the cost of the 
election shall be paid by the new municipality or special district in the event 
the voters approve of incorporation or creation and the new municipality or 
special district is established. If the voters disapprove and the new munic- 
ipality or special district is not established, the cost of the election shall be paid 
by the county. The cost of the election shall be advanced by the county, which 
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shall be reimbursed within 18 months of the date of election, by the munic- 
ipality or special district if it is established. (1981, c. 786, s. 1.) 


ARTICLE 24. 


Conduct of Municipal Elections. 


§ 163-291. Partisan primaries and elections. 


Cross References. — As to the filing of 
notice of candidacy, see § 163-106. 


§ 163-294.2. Notice of candidacy and filing fee in 
nonpartisan municipal elections. 


(a) Each person offering himself as a candidate for election to any municipal 
office in municipalities whose elections are nonpartisan shall do so by filing a 
notice of candidacy with the board of elections in the following form, inserting 
the words in parentheses when appropriate: 


‘Date.ctiok-v ser stabi, : 
I hereby file notice that I am a candidate for election to the office of .... . 
OG JL (at large) (for the ...... Ward) in the regular municipal election to 
be*heidany, uno Villegioiniucn, od) to evatay beabilaen to wedmeun avd : on 
(municipality) 
. EIN GNI jp PORIHGR & 
Signedmeciw xindtep. A, eihidiadkte brent 


For the Board of Elections” 


The notice of candidacy shall be either signed in the presence of the chairman 
or secretary of the board of elections, or signed and acknowledged before an 
officer authorized to take acknowledgments who shall certify the notice under 
seal. An acknowledged and certified notice may be mailed to the board of 
elections. The candidate shall sign the notice of candidacy with his legal name 
and, in his discretion, any nickname by which he is commonly known, in the 
form that he wishes it to appear upon the ballot but substantially as follows: 
“Richard D. (Dick) Roc.” 

(b) Only persons who are registered to vote in the municipality shall be 
permitted to file notice of candidacy for election to municipal office. The board 
of elections shall inspect the voter registration lists immediately upon receipt 
of the notice of candidacy and shall cancel the notice of candidacy of any 
candidate who is not eligible to vote in the election. The board shall give notice 
of cancellation to any candidate whose notice of candidacy has been cancelled 
under this subsection by mail or by having the notice served on him by the 
county sheriff. 

(c) Candidates may file their notices of candidacy with the board of elections 
at any time after 12:00 noon on the Friday preceding the eighth Saturday and 
before 12:00 noon on the Friday preceding the fifth Saturday before the munic- 
ipal primary or election. Notices of candidacy which were mailed must be 
received by the board of elections before the filing deadline regardless of the 
time they were deposited in the mails. 

(d) Any person may withdraw his notice of candidacy at any time prior to the 
filing deadline prescribed in subsection (c), and shall be entitled to a refund of 
his filing fee if he does so. 
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(e) The filing fee for the primary or election shall be fixed by the governing 
board not later than Friday before the eighth Saturday before the primary or 
election. There shall be a minimum filing fee of five dollars ($5.00). The 

overning board shall have the authority to set the filing fee at not less than 
Eve dollars ($5.00) nor more than one percent (1%) of the annual salary of the 
office sought unless one percent (1%) of the annual salary of the office sought 
is less than five dollars ($5.00), in which case the minimum filing fee of five 
dollars ($5.00) will be charged. The fee shall be paid to the board of elections 
at the time notice of candidacy is filed. (1971, c. 835, s. 1; 1973, c. 870, s. 2; 1975, 
0370382) 1977; 626528. 18;°1981F 6932, 's, 3) 


Effect of Amendments. — The 1977 amend- 
ment deleted the former second and third sen- 
tences of subsection (b), which related to the 
filing of notice of candidacy by persons not reg- 
istered to vote in municipal elections. 


The 1981 amendment substituted “upon 
receipt of the notice of candidacy” for “after the 
expiration of the registration period” in the sec- 
ond sentence of subsection (b). 


§ 163-296. Nomination by petition. 


In cities conducting partisan elections, any qualified voter who seeks to have 
his name printed on the regular municipal election ballot as an unaffiliated 
candidate may do so in the manner provided in G.S. 163-122, except that the 
petitions and affidavits shall be filed not later than 12:00 noon on the Friday 
preceding the seventh Saturday before the election, and the petitions shall be 
signed by a number of qualified voters of the municipality equal to at least 
fifteen percent (15%) of the whole number of voters qualified to vote in the 
municipal election according to the most recent figures certified by the State 
Board of Elections. A person whose name appeared on the ballot in a primary 
election is not eligible to have his name placed on the regular municipal 
election ballot as an unaffiliated candidate for the same office in that year. The 
Board of Elections shall examine and verify the signatures on the petition, and 
shall certify only the names of signers who are found to be qualified registered 
ae in the municipality. (1971, c. 835, s. 1; 1979, c. 23, ss. 2, 4, 5; c. 534, ss. 
3, 4. 


Effect of Amendments. — The first 1979 
amendment substituted “unaffiliated” for 
“independent or non-partisan” and “not later 
than 12:00 noon on the Friday preceding the 
seventh Saturday” for “not later than 21 days” 
in the first sentence, and added the second sen- 
tence. 

The second 1979 amendment, effective with 


respect to elections held on and after July 1, 
1979, substituted “unaffiliated” for “indepen- 
dent” in the first sentence and added the third 
sentence. 

The first sentence of the section is set out 
above as amended by the first 1979 amendatory 
act. 


§ 163-299. Ballots; municipal primaries and elections. 


(a) The ballots printed for use in general and special elections under the 


provisions of this Article shall contain: 


(1) The names of all candidates who have been put in nomination in 
accordance with the provisions of this Chapter by any political party 
recognized in this State, or, in nonpartisan municipal elections, the 
names of all candidates who have filed notices of candidacy or who 
have been nominated in a nonpartisan primary. 


(2) The names of all persons who have qualified as unaffiliated candidates 
under the provisions of G.S. 163-296. 


(3) All questions, issues and propositions to be voted on by the people. 
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(c) The names of candidates for nomination or election in municipal 
primaries or elections shall be placed on the ballot in strict alphabetical sales 
unless the municipal governing body has adopted a resolution no later than 60 
days prior to a primary or election requesting that candidates’ names be 
rotated on ballots. In the event such a resolution has been adopted, then the 
board of elections responsible for printing the ballots shall have them printed 
so that the name of each candidate shall, as far as practicable, occupy alternate 
positions on the ballot; to that end the name of each candidate shall occupy 
with reference to the name of every other candidate for the same office, first 
poetOns second position and every other position, if any, upon an equal num- 

er of ballots, and the ballots shall be distributed among the precinct voting 
places impartially and without discrimination. 

(1979, c. 534, s. 4; c. 806.) 


Effect of Amendments. — The first 1979 
amendment substituted “unaffiliated” for 
“independent” in subdivision (2) of subsection 
(a). 

The second 1979 amendment added “unless 
the municipal governing body has adopted a 
resolution no later than 60 days prior to a pri- 
mary or election requesting that candidates’ 


first sentence of subsection (c), and added the 
second sentence to subsection (c). 

Session Laws 1979, c. 534, s. 5, provides: 
“This act is effective with respect to elections 
held on or after July 1, 1979.” 

Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ments, only subsections (a) and (c) are set out. 


names be rotated on ballots” at the end of the 


§ 163-302. Absentee voting. 


(a) In any municipal election, including a primary or general election or 
referendum, conducted by the county board of elections, absentee voting may, 
upon resolution of the municipal governing body, be permitted. Such resolution 
must be adopted no later than 60 days prior to an election in order to be 
effective for that election. Any such resolution shall remain effective for all 
future elections unless repealed no later than 60 days before an election. A copy 
of all resolutions adopted under this section shall be filed with the State Board 
of Elections and the county board of elections conducting the election within 
10 days of passage in order to be effective. Absentee voting shall not be 
permitted in any municipal election unless such election is conducted by the 
county board of elections. 

(b) The provisions of Articles 20 and 21 of this Chapter shall apply to 
absentee voting in municipal elections, except the earliest date by which 
absentee ballots shall be required to be available for absentee voting in munic- 
ipal elections shall be 30 days prior to the date of the municipal primary or 
election or as quickly following the filing deadline specified in G.S. 163-291(2) 
or G.S. 163-294.2(c) as the county board of elections is able to secure the official 
ballots. (1971, c. 835, s. 1; 1975, c. 370, s. 1; ¢. 836; 1977, c. 475, s. 1.) 


Effect of Amendments. — The 1977 amend- Session Laws 1977, c. 475, s. 2, provides: 


ment substituted “60 days” for “50 days” in the 
second and third sentences of subsection (a), 
added “in order to be effective” to the end of the 
fourth sentence of subsection (a), rewrote the 
fifth sentence of subsection (a), and rewrote 
subsection (b). 


“Nothing herein shall render void any resolu- 
tion on file with the State Board of Elections as 
of the effective date of this act.” 


§ 163-303: Repealed by Session Laws 1977, c. 265, s. 19. 


383 


§ 164-13 GENERAL STATUTES OF NORTH CAROLINA § 164-14 


Chapter 164. 


Concerning the General Statutes of North Carolina. 


Article 2. Sec. 
The General Statutes Commission. 164-20 to 164-24. [Reserved. |] 
Sec. Article 3. 
164-13. Duties; use of funds. Commission Code Recodification. 


164-14. Membership; appointments; terms; 


vacancies. 164-25 to 164-34. [Repealed.] 


ARTICLE 2. 


The General Statutes Commission. 


§ 164-13. Duties; use of funds. 


(a) It shall be the duty of the Commission: 

(1) To advise and cooperate with the Division of Legislative Drafting and 
Codification of Statutes of the Department of Justice in the work of 
continuous statute research and correction for which the Division is 
made responsible by G.S. 114-9(3). 

(2) To advise and cooperate with the Division of Legislative Drafting and 
Codification of Statutes in the preparation and issuance by the Divi- 
sion of supplements to the General Statutes pursuant to G.S. 114-9(2). 

(3) To make a continuing study of all matters involved in the preparation 
and publication of modern codes of law. 

(4) To recommend to the General Assembly the enactment of such sub- 
stantive changes in the law as the Commission may deem advisable. 

(5) To receive and consider proposed changes in the law recommended by 
the American Law Institute, by the National Conference of Commis- 
sioners on Uniform State Laws or by other learned bodies. 

(b) Funds made available to the Commission by appropriation of the General 
Assembly, by allotment from the Contingency and Emergency Fund, or 
otherwise, may be used to employ the services of persons especially qualified 
to assist in the work of the Commission and for necessary clerical assistance. 
(1945, c. 157; 1951, c. 761; 1957, c..1405; 1969,.c. 541, s..3; 1971, c..1093, s. 7; 
1981, c. 599, s. 20.) 


Effect of Amendments. — The 1981 amend- Session Laws 1981, c. 599, s. 21, provides that 
ment, effective Oct. 1, 1981, added subdivision — the act shall not affect pending litigation. 
(5) of subsection (a). 


§ 164-14. Membership; appointments; terms; vacancies. 


, a The Commission shall consist of 12 members, who shall be appointed as 
ollows: 
(1) One member, by the president of the North Carolina State Bar; 
(2) One member, by the General Statutes Commission; 
(3) One member, by the dean of the school of law of the University of North 
Carolina; 
(4) One member, by the dean of the school of law of Duke University; 
(5) One member, by the dean of the school of law of Wake Forest Univer- 


sity; 
(6) One member, by the Speaker of the House of Representatives of each 
General Assembly from the membership of the House; 
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(7) One member, by the president of the Senate of each General Assembly 
from the membership of the Senate; 
(8) Two members, by the Governor; 
(9) One member, by the dean of the school of law of North Carolina 
Central University; 
(10) One member by the president of the North Carolina Bar Association; 
(11) One member, by the dean of the school of law of Campbell College. 
(c) After the appointment of the original members of the Commission, 
appointments by the president of the North Carolina State Bar, the General 
Statutes Commission, and the deans of the schools of law of North Carolina 
Central University, Duke University, the University of North Carolina, and 
Wake Forest University shall be made in the even-numbered years, and 
appointments made by the Speaker of the House of Representatives, the presi- 
dent of the Senate, president of the North Carolina Bar Association, the dean 
of the School of Law of Campbell College and the Governor shall be made in 
the odd-numbered years. Such appointments shall be made for two-year terms 
beginning of June first of the year when such appointments are to become 
effective and expiring May 31 two years thereafter. All such appointments 
shall be made not later than May 31 of the year when such appointments are 
to become effective. 
(1977, c. 709, ss. 1, 2.) 


Effect of Amendments. — The 1977 amend- _ the School of Law of Campbell College” near the 
ment, effective July 1, 1977, substituted “12 middle of the first sentence of subsection (c). 
members” for “11 members” in the introductory Only Part of Section Set Out. — As the rest 
language of subsection (a), added subdivision of the section was not changed by the amend- 
(11) of subsection (a), and inserted “the Dean of ment, only subsections (a) and (c) are set out. 


§§ 164-20 to 164-24: Reserved for future codification purposes. 


ARTICLE 3. 


Commission Code Recodification. 


§§ 164-25 to 164-34: Repealed by Session Laws 1981, c. 859, s. 13.10, 
effective July 1, 1981. 
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Chapter 165. 


Veterans. 
Article 1. Article 4. 
Department of Administration. Scholarships for Children of 
Se War Veterans. 
Cc. 
165-1. North Carolina Veterans Commission  ‘%€C. 
renamed. 165-20. Definitions. 
165-2. References changed. 165-22. Classes or categories of eligibility 
165-3. Definitions. under which scholarships may be 
165-8. Quarters. awarded. 


165-11. Copies of records to be furnished tothe 165-22.1. Administration and funding. 
Department of Administration. 

165-11.1. Confidentiality of Veterans Affairs 
records. 


ARTICLE 1. 


Department of Administration. 


§ 165-1. North Carolina Veterans Commission renamed. 


The North Carolina Veterans Commission is hereby renamed the Depart- 
ment of Administration. The Department shall assume all duties, 
responsibilities and powers formerly exercised by the Veterans Commission, 
and shall further exercise those powers and duties prescribed in this Article 
and elsewhere in the General Statutes. (1967, c. 1060, s. 1; 1973, c. 620, s. 9; 
1977, c. 70, s. 27.) 


Effect of Amendments. — The 1977 amend- Session Laws 1977, c. 70, s. 34, contains a 
ment, effective April 1, 1977, substituted severability clause. 
“Department of Administration” for “Depart- 
ment of Military and Veterans Affairs” in the 
first sentence. 


§ 165-2. References changed. 


Wherever in the General Statutes the words “North Carolina Veterans Com- 
mission” appear, the same shall be stricken out and the words “North Carolina 
Department of Administration” inserted in lieu thereof. (1967, c. 1060, s. 1; 
1977, c. 70, s. 27.) 


Effect of Amendments. — The 1977 amend- Session Laws 1977, c. 70, s. 34, contains a 
ment, effective April 1, 1977, substituted severability clause. 
“Department of Administration” for “Depart- 
ment of Veterans Affairs.” 


§ 165-3. Definitions. 


Wherever used in this Article, unless the context otherwise requires, the 
terms defined in this section shall have the following meaning: 
(2) “Department” means the North Carolina Department of Administra- 
tion, an agency of the government of the State of North Carolina. 
(4) “Veteran” means 
a. For qualifying as a voting member of the State Board of Veterans 
Affairs and as the State Director of Veterans Affairs, a person 
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§ 165-11 


who served honorably during a period of war as defined in Title 


38, United States Code. 


b. For entitlement to the services of the Department of Administra- 
tion, any person who may be entitled to any benefits or rights 
under the laws of the United States by reason of service in the 
armed forces of the United States. 


(1977, c. 70, s. 27.) 


Effect of Amendments. — The 1977 amend- 
ment, effective April 1, 1977, substituted 
“Department of Administration” for “Depart- 
ment of Veterans Affairs” in subdivision (2) and 


Only Part of Section Set Out. — As the rest 
of the section was not changed by the amend- 
ment, only the introductory language and sub- 
divisions (2) and (4) are set out. 


in paragraph b of subdivision (4). 
Session Laws 1977, c. 70, s. 34, contains a “ 
severability clause. 


§ 165-8. Quarters. 


The Department of Administration shall provide, in the City of Raleigh, 
adequate quarters for the central office of the Department of Administration. 
The Department of Administration shall procure suitable space for its field 
offices and other activities pursuant to applicable provisions of law and in 
accordance with rules adopted by the Governor with the approval of the Coun- 
cil of State. (1945, c. 723, s. 1; 1967, c. 1060, s. 1; 1973, c. 620, s. 9; 1977, c. 70, 
a) 


Effect of Amendments. — The 1977 amend- 
ment, effective April 1, 1977, substituted 
“Department of Administration” for “Depart- 
ment of Military and Veterans Affairs” in the 
first and second sentences. 


Session Laws 1977, c. 70, s. 34, contains a 
severability clause. 


§ 165-11. Copies of records to be furnished to the Depart- 
ment of Administration. 


(a) Whenever copies of any State and local public records are requested by 
a representative of the Department of Administration in assisting persons in 
obtaining any federal, State, local or privately provided benefits relating to 
veterans and their beneficiaries, the official charged with the custody of any 
such records shall without charge furnish said representative with the 
requested number of certified copies of such records; provided, that this section 
shall not apply to the disclosure of information in certain privileged and confi- 
dential records referred to elsewhere in the General Statutes of North 
Carolina, which information shall continue to be disclosed in the manner 
prescribed by the statute relating thereto. 

(1977, c. 70, s. 27.) 


Effect of Amendments. — The 1977 amend- Session Laws 1977, c. 70, s. 34, contains a 


ment, effective April 1, 1977, substituted 
“Department of Administration” for “Depart- 
ment of Military and Veterans Affairs” in sub- 
section (a). 


severability clause. 

Only Part of Section Set Out. — As subsec- 
tion (b) was not changed by the amendment, it 
is not set out. 
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§ 165-11.1. Confidentiality of Veterans Affairs records. 


Notwithstanding any other provisions of Chapter 143B, no records of the 
Division of Veterans Affairs in the Department of Administration shall be 
disclosed or used for any purpose except for official purposes, and no records 
shall be disclosed, destroyed or used in any manner which is in violation of any 
existing federal law or regulation. Nothing in this Chapter shall convert 
records which are the property of the federal government into State property. 
(1977, ..c. -70,.8. 28.) 


Editor’s Note. — Session Laws 1977, c. 70, s. Session Laws 1977, c. 70, s. 34, contains a 
37, makes this section effective April 1, 1977. severability clause. 


ARTICLE 3. 


Minor Spouses of Veterans. 


§ 165-18. Rights conferred. 


Legal Periodicals. — For article, “The Perspective of Fair Exchange,” see 50 N.C.L. 
Contracts of Minors Viewed from the _ Rev. 517 (1972). 


ARTICLE 4. 
Scholarships for Children of War Veterans. 


§ 165-20. Definitions. 


A used in this Article the terms defined in this section shall have the follow- 
ing meaning: 

(3) “Child” means a person who has completed high school or its 
equivalent prior to receipt of a scholarship as may be awarded under 
this Article and who further meets one of the following requirements: 
a. A person whose veteran parent was a legal resident of North 

Carolina at the time of said veteran’s entrance into that period of 
service in the armed forces during which eligibility is established 
under G.S. 165-22. 

b. A veteran’s child who was born in North Carolina and has lived in 
North Carolina continuously since birth. Provided, that the 
requirement in the preceding sentence as to birth in North 
Carolina may be waived by the Department of Administration if 
it is shown to the satisfaction of the Department that the child’s 
mother was a native-born resident of North Carolina and was 
such resident at the time of her marriage to the veteran and was 
outside the State temporarily at the time of the child’s birth, 
following which the child was returned to North Carolina within 
a reasonable period of time where said child has since lived 
continuously. 

c. A person meeting either of the requirements set forth in subdi- 
vision (3)a or b above, and who was legally adopted by the veteran 
prior to said person’s reaching the age of six years. 

(1977, c. 70, s. 27.) 
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Effect of Amendments. — The 1977 amend- Only Part of Section Set Out. — As the rest 
ment, effective April 1, 1977, substituted of the section was not changed by the amend- 
“Department of Administration” for “Depart- ment, only the introductory language and sub- 
ment of Military and Veterans Affairs” in para- division (3) are set out. 
graph b of subdivision (3). 

Session Laws 1977, c. 70, s. 34, contains a 
severability clause. 


§ 165-22. Classes or categories of eligibility under which 
scholarships may be awarded. 


A child, as defined in this Article, who falls within the provisions of any 
eligibility class described below shall, upon proper application be considered 
for a scholarship, subject to the provisions and limitations set forth for the class 
under which he is considered: 

(2) Class I-B: Under this class a limited scholarship providing only those 
benefits set forth in G.S. 165-21(1)a and d and 165-21(2) of this Article, 
shall be awarded to any child whose veteran parent, at the time the 
benefits pursuant to this Article are sought to be availed of, is or was 
at the time of his death receiving compensation for a wartime ser- 
vice-connected disability of one hundred percent (100%) as rated by 
the United States Veterans Administration. Provided, that if the vet- 
eran parent of a recipient under this class should die of his wartime 
service-connected condition before the recipient shall have utilized all 
of his scholarship eligibility time, then the North Carolina Depart- 
ment of Administration shall amend the recipient’s award from Class 
I-B to Class I-A for the remainder of the recipient’s eligibility time. 
The effective date of such an amended award shall be determined by 
the Department of Administration, but, in no event shall it predate 
the date of the veteran parent’s death. 

19 ec7710 6 27:) 


Effect of Amendments. — The 1977 amend- Session Laws 1977, c. 70, s. 34, contains a 
ment, effective April 1, 1977, in subdivision (2), severability clause. 
substituted “Department of Administration” Only Part of Section Set Out. — As the rest 
for “Department of Veterans Affairs” inthe sec- of the section was not changed by the amend- 
ond sentence and for “Department of Military ment, only the introductory paragraph and sub- 
and Veterans Affairs” in the third sentence. division (2) are set out. 


§ 165-22.1. Administration and funding. 


(a) The administration of the scholarship program shall be vested in the 
Department of Administration, and the disbursing and accounting activities 
required shall be a responsibility of the Department of Administration. The 
Veterans Affairs Commission shall determine the eligibility of applicants, 
select the scholarship recipients, establish the effective date of scholarships, 
and may suspend or revoke scholarships if the said Veterans Affairs Commis- 
sion finds that the recipient does not maintain an adequate academic status, 
or if the recipient engages in riots, unlawful demonstrations, the seizure of 
educational buildings, or otherwise engages in disorderly conduct, breaches of 
the peace or unlawful assemblies. The Department of Administration shall 
maintain the primary and necessary records, and the Veterans Affairs Com- 
mission shall promulgate such rules and regulations not inconsistent with the 
other provisions of this Article as it deems necessary for the orderly adminis- 
tration of the program. It may require of State or private educational institu- 
tions, as defined in this Article, such reports and other information as it may 
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need to carry out the provisions of this Article. The Department of Administra- 
tion shall disburse scholarship payments for recipients certified eligible by the 
Department of Administration upon certification of enrollment by the 
enrolling institution. 

(1977, @ TOp6127,) 


Effect of Amendments. — The 1977 amend- Session Laws 1977, c. 70, s. 34, contains a 
ment, effective April 1, 1977, substituted severability clause. 
“Department of Administration” for “Depart- Only Part of Section Set Out. — As the rest 


ment of Military and Veterans Affairs” in the of the section was not changed by the amend- 
first, third, and fifth sentences of subsection (a). ment, only subsection (a) is set out. 
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Chapter 166. 
Civil Preparedness Agencies. 


§§ 166-1 to 166-12: Repealed by Session Laws 1977, c. 848, s. 1. 


Cross References. — For present provisions Agency to the Depertment of Crime Control 
as to civil preparedness, see Chapter 166A. As and Public Safety, see § 143B-475. 
to transfer of the State Civil Preparedness 
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Chapter 166A. 


North Carolina Emergency Management Act. 


Sec. Sec. 
166A-1. Short title. 166A-10. Establishment of mutual aid 
166A-2. Purposes. agreements. 
166A-3. Limitations. 166A-11. Compensation. 
166A-4. Definitions. 166A-12. Nondiscrimination in emergency 
166A-5. State emergency management. management. 
166A-6. State of disaster. 166A-13. Emergency management personnel. 
166A-6.1. Emergency planning; charge. 166A-14. Immunity and exemption. 
166A-7. County and municipal emergency 166A-15. No private liability. 

management. 166A-16. Severability. 


166A-8. Local emergency authorizations. 
166A-9. Accept services, gifts, grants and 
loans. 


§ 166A-1. Short title. 


This Chapter may be cited as “North Carolina Emergency Management Act 
of 1977.” (1977, c. 848, s. 2; 1979, 2nd Sess., c. 1310, s. 2.) 


Editor’s Note. — This Chapter is Chapter tions in the Article as rewritten and recodified. 
166 as rewritten by Session Laws 1977, c. 848, Effect of Amendments. — The 1979, 2nd 
and recodified. Where appropriate, the histor- Sess., amendment substituted “Emergency 
ical citations to the sections in the former Management” for “Civil Preparedness.” 
Article have been added to corresponding sec- 


§ 166A-2. Purposes. 


The purposes of this Chapter are to set forth the authority and responsibility 
of the Governor, State agencies, and local governments in prevention of, prep- 
aration for, response to and recovery from natural or man-made disasters or 
hostile military or paramilitary action and to: 

(1) Reduce vulnerability of people and property of this State to damage, 
injury, and loss of life and property; 

(2) Prepare for prompt and efficient rescue, care and treatment of 
threatened or affected persons; 

(3) Provide for the rapid and orderly rehabilitation of persons and 
restoration of property; and 

(4) Provide for cooperation and coordination of activities relating to emer- 
gency and disaster mitigation, preparedness, response and recovery 
among agencies and officials of this State and with similar agencies 
and officials of other states, with local and federal governments, with 
interstate organizations and with other private and quasi-official 
organizations. (1959, c. 337, s. 1; 1975, c. 734, s. 1; 1977, c. 848, s. 2.) 


§ 166A-3. Limitations. 


Nothing in this Chapter shall be construed to: 

(1) Interfere with dissemination of news or comment on public affairs; but 
any communications facility or organization, including but not 
limited to radio and television stations, wire services, and newspapers, 
may be requested to transmit or print public service messages 
furnishing information or instructions in connection with an emer- 
gency, disaster or war; or 
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(2) Limit, modify or abridge the authority of the Governor to proclaim 
martial law or exercise any other powers vested in him under the 
Constitution, statutes, or common law of this State independent of, or 
in conjunction with, any provisions of this Chapter. (1975, c. 13d Berd: 
1977, c. 848, s. 2.) 


§ 166A-4. Definitions. 


The following words and phrases as used in this Chapter shall have the 
following meanings: 

(1) “Emergency Management.” — Those measures taken by the populace 
and governments at federal, State, and local levels to minimize the 
adverse effect of any type disaster, which include the never-ending 
preparedness cycle of prevention, mitigation, warning, movement, 
shelter, emergency assistance and recovery. 

(2) “Emergency Management Agency.” — A State or local governmental 
agency charged with coordination of all emergency management 
activities for its jurisdiction. 

(3) “Disaster.” — An occurrence or imminent threat of widespread or 
severe damage, injury, or loss of life or property resulting from any 
natural or man-made accidental, military or paramilitary cause. 

(4) “Political Subdivision.” — Counties and incorporated cities, towns and 
villages. (1951, c. 1016, s. 2; 1953, c. 1099, s. 1; 1955, c. 387, s. 1; 1975, 
c. 734, ss. 4-6, 14; 1977, c. 848, s. 2; 1979, 2nd Sess., c. 1310, s. a) 


Effect of Amendments. — The 1979, 2nd __catchlines to subdivisions (1) and (2) and substi- 
Sess., amendment substituted “Emergency tuted “emergency management” for “civil pre- 
Management” for “Civil Preparedness” in the paredness” in subdivision (2). 


§ 166A-5. State emergency management. 


The State emergency management program includes all aspects of prepara- 
tions for, response to and recovery from war or peacetime disasters. 

(1) Governor. — The Governor shall have general direction and control of 
the State emergency management program and shall be responsible 
for carrying out the provisions of this Chapter. 

a. The Governor is authorized and empowered: 

1. To make, amend or rescind the necessary orders, rules and 
regulations within the limits of the authority conferred upon 
him herein, with due consideration of the policies of the 
federal government. 

2. To delegate any authority vested in him under this Chapter 
and to provide for the subdelegation of any such authority. 

3. To cooperate and coordinate with the President and the heads 
of the departments and agencies of the federal government, 
and with other appropriate federal officers and agencies, and 
with the officers and agencies of other states and local units 
of government in matters pertaining to the emergency man- 
agement of the State and nation. 

4. To enter into agreements with the American National Red 
Cross, Salvation Army, Mennonite Disaster Service and 
other disaster relief organizations. 

5. To make, amend, or rescind mutual aid agreements in accor- 
dance with G.S. 166A-10. 

6. To utilize the services, equipment, supplies and facilities of 
existing departments, offices and agencies of the State and of 
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the political subdivisions thereof. The officers and personnel 

of all 1 such departments, offices and agencies are required to 

cooperate iy and extend such services and facilities to the 
Governor upon request. This authority shall extend to a state 
of disaster, imminent threat of disaster or emergency man- 
agement planning and training purposes. 

7. To agree, when required to obtain federal assistance in debris 
removal, that the State will indemnify the federal govern- 
ment against any claim arising from the removal. 

8. To sell, lend, lease, give, transfer or deliver materials or per- 
form services for disaster purposes on such terms and condi- 
tions as may be prescribed by any existing law, and to 
account to the State Treasurer for any funds received for such 
property. 

b. In the threat of or event of a disaster, or when requested by the 
governing body of any political subdivision in the State, the 
Governor may assume operational control over all or any part of 
the emergency management functions within this State. 

(2) Secretary of Crime Control and Public Safety. — The Secretary of 
Crime Control and Public Safety shall be responsible to the Governor 
for State emergency management activities and shall have: 

a. The power, as delegated by the Governor, to activate the State and 
local plans applicable to the areas in question and he shall be 
empowered to authorize and direct the deployment and use of any 
personnel and forces to which the plan or plans apply, and the use 
or distribution of any supplies, equipment, materials and 
facilities available pursuant to this Chapter or any other provi- 
sion of law. 

b. Additional authority, duties, and responsibilities as may be pre- 
scribed by the Governor, and he may subdelegate his authority to 
the appropriate member of his department. 

(3) Functions of State Emergency Management. — The functions of the 
State emergency management program include: 

a. Coordination of the activities of all agencies for emergency man- 
agement within the State, including planning, organizing, 
staffing, equipping, training, testing, and the activation of emer- 
gency management programs. 

b. Preparation and maintenance of State plans for man-made or nat- 
ural disasters. The State plans or any parts thereof may be incor- 
porated into department regulations and into executive orders of 
the Governor. 

c. Promulgation of standards and requirements for local plans and 
programs, determination of eligibility for State financial assis- 
tance provided for in G.S. 166A-7 and provision of technical assis- 
tance to local governments. 

d. Development and presentation of training programs and public 
information programs to insure the furnishing of adequately 
trained personnel and an informed public in time of aad 

e. Making of such studies and surveys of the resources in this State 
as may be necessary to ascertain the capabilities of the State for 
emergency management, maintaining data on these resources, 
and planning for the most efficient use thereof. 

f. Coordination of the use of any private facilities, services, and prop- 
erty. 

g. Preparation for issuance by the Governor of executive orders, 
proclamations, and regulations as necessary or appropriate; and 
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h. Cooperation and maintenance of liaison with the other states, 
federal government and any public or private agency or entity in 
achieving any purpose of this Chapter and in implementing pro- 
grams for emergency, disaster or war prevention, preparation, 
response, and recovery. 

i. Making recommendations, as appropriate, for zoning, building and 
other land-use controls, and safety measures for securing mobile 
homes or other nonpermanent or semipermanent works designed 
to protect against or mitigate the effects of a disaster. 

j. Coordination of the use of existing means of communications and 
supplementing communications resources and integrating them 
into a comprehensive State or State-federal telecommunications 
or other communications system or network. (1951, c. 1016, ss. 3, 
9; 1953, c. 1099, s. 3; 1955, c. 387, ss. 2, 3, 5; 1957, c. 950, s. 5; 1975, 
0} tes: ss. 9, 10, 14, 16; 1977, c. 848, s. 2; 1979, 2nd Sess., c. 1310, 
s. 2.) 


Effect of Amendments. — The 1979, 2nd agement” for “civil preparedness” throughout 
Sess., amendment substitued “emergency man- _ the section. 


§ 166A-6. State of disaster. 


(a) The existence of a state of disaster may be proclaimed by the Governor, 
or by a resolution of the General Assembly if either of these finds that a 
disaster threatens or exists. Any state of disaster shall terminate by a 
proclamation of the Governor or resolution of the General Assembly. A 
proclamation or resolution declaring or terminating a state of disaster shall be 
disseminated promptly by means calculated to bring its contents to the 
attention of the general public and, unless the circumstances attendant upon 
the disaster prevent or impede, promptly filed with the Secretary of Crime 
Control and Public Safety, the Secretary of State and the clerks of superior 
court in the area to which it applies. 

(b) In addition to any other powers conferred upon the Governor by law, 
during the state of disaster, he shall have the following: 

(1) To utilize all available State resources as reasonably necessary to cope 
with an emergency, including the transfer and direction of personnel 
or functions of State agencies or units thereof for the purpose of per- 
forming or facilitating emergency services; 

(2) To take such action and give such directions to State and local law- 
enforcement officers and agencies as may be reasonable and necessary 
for the purpose of securing compliance with the provisions of this 
Chapter and with the orders, rules and regulations made pursuant 
thereto; 

(3) To take steps to assure that measures, including the installation of 
gears utilities, are taken when necessary to qualify for temporary 

ousing assistance from the federal government when that assistance 
is required to protect the public health, welfare, and safety; 

(4) Subject to the provisions of the State Constitution to relieve any public 
official having administrative responsibilities under this Chapter of 
such responsibilities for willful failure to obey an order, rule or regu- 
lation adopted pursuant to this Chapter. 

(c) In addition, during a state of disaster, with the concurrence of the Council 
of State, the Governor at the following powers: 

(1) To direct and compel the evacuation of all or part of the population 
from any stricken or threatened area within the State, to prescribe 
routes, modes of transportation, and destinations in connection with 
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evacuation; and to control ingress and egress of a disaster area, the 

movement of persons within the area, and the occupancy of premises 

therein; 

(2) To establish a system of economic controls over all resources, materials 
and services to include food, clothing, shelter, fuel, rents and wages, 
including the administration and enforcement of any rationing, price 
freezing or similar federal order or regulation; 

(3) To regulate and control the flow of vehicular and pedestrian traffic, the 
congregation of persons in public places or buildings, lights and noises 
of all kinds and the maintenance, extension and operation of public 

utility and transportation services and facilities; 

(4) To waive a provision of any regulation or ordinance of a State agency 
or a local governmental unit which restricts the immediate relief of 
human suffering; 

(5) To use contingency and emergency funds as necessary and appropriate 
to provide relief and assistance from the effects of a disaster, and to 
reallocate such other funds as may reasonably be available within the 
appropriations of the various departments when the severity and 
magnitude of such disaster so requires and the contingency and emer- 
gency funds are insufficient or inappropriate; 

(6) To perform and exercise such other functions, powers and duties as are 
necessary to promote and secure the safety and protection of the civil- 
ian population; 

(7) To appoint or remove an executive head of any State agency or institu- 
tion the executive head of which is regularly selected by a State board 
or commission. 

a. Such an acting executive head will serve during: 

1. The physical or mental incapacity of the regular office holder, 
as determined by the Governor after such inquiry as the 
Governor deems appropriate; 

2. The continued absence of the regular holder of the office; or 

3. ere in the office pending selection of a new executive 

ead. 

b. An acting executive head of a State agency or institution appointed 
in accordance with this subdivision may perform any act and 
exercise any power which a regularly selected holder of such office 
could lawfully perform and exercise. 

c. All powers granted to an acting executive head of a State agency or 
institution under this section shall expire immediately 
1. Upon the termination of the incapacity as determined by the 

Governor of the officer in whose stead he acts; 

2. Upon the return of the officer in whose stead he acts; or 

3. Upon the selection and qualification of a person to serve for the 
unexpired term, or the selection of an acting executive head 
of the agency or institution by the board or commission 
authorized to make such selection, and his qualification. 

(8) To procure, by purchase, condemnation, seizure or by other means to 
construct, lease, transport, store, maintain, renovate or distribute 
materials and facilities for emergency management without regard to 
the limitation of any existing law. (1951, c. 1016, s. 4; 1955, c. 387, s. 
4; 1959, c. 284, s. 2; c. 337, s. 4; 1975, c. 734, ss. ad 14; 1977, c. 848, 
8.23 1979, ond Sess., Cc. 1310, s. 2.) 


Effect of Amendments. — The 1979, 2nd management” for “civil preparedness” in subdi- 
Sess., amendment substituted “emergency vision (8) of subsection (c). 
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§ 166A-6.1. Emergency planning; charge. 


(a) Every person, firm, corporation or municipality who is licensed to con- 
struct or who is operating a fixed nuclear facility for the production of electric- 
ity shall pay to the State of North Carolina for use of the Department of Crime 
Control and Public Safety an annual fee of at least thirty thousand dollars 
($30,000) for each fixed nuclear facility located within this State. This fee is to 
be used to assist in or partially defray such costs of planning and implementing 
emergency response activities as are required of the State by the Federal 
Emergency Management Agency for the operation of nuclear facilities. Said fee 
is to be paid no later than July 1 of each year. This minimum fee may be 
increased from time to time as the costs of such planning and implementation 
increase. Such increases shall be by agreement between the State and the 
licensees or operators of the fixed nuclear facilities. 

(b) Licensees or operators of fixed nuclear facilities are required to pay a fee 
of thirty thousand dollars ($30,000) for the first year on or before November 1, 
1981 and for succeeding years on or before July 1 of each year. (1981, c. 1128, 
Sa 2a 


§ 166A-7. County and municipal emergency management. 


(a) The governing body of each county is responsible for emergency man- 
agement, as defined in G.S. 166A-4, within the geographical limits of such 
county. All emergency management efforts within the county will be 
coordinated by the county, including activities of the municipalities within the 
county. 

(1) The governing body of each county is hereby authorized to establish 
and maintain an emergency management agency for the purposes 
contained in G.S. 166A-2. 

(2) The governing body of each county which establishes an emergency 
management agency pursuant to this authorization will appoint a 
coordinator who will have a direct responsibility for the organization, 
administration and operation of the county program and will be sub- 
ject to the direction and guidance of such governing body. 

(3) In the event any county fails to establish an emergency management 
agency, and the Governor, in his discretion, determines that a need 
exists for such an emergency management agency, then the Governor 
is hereby empowered to establish an emergency management agency 
within said county. 

(b) All incorporated municipalities are authorized to establish and maintain 
emergency management agencies subject to coordination by the county. Joint 
agencies composed of a county and one or more municipalities within its 
borders may be formed. 

(c) Each county and incorporated municipality in this State is authorized to 
make appropriations for the purposes of this Chapter and to fund them by levy 
of property taxes pursuant to G.S. 153A-149 and 160A-209 and by the alloca- 
tion of other revenues, whose use is not otherwise restricted by law. 

(d) In carrying out the provisions of this Chapter each political subdivision 
is authorized: 

(1) To appropriate and expend funds, make contracts, obtain and distrib- 
ute equipment, materials, and supplies for emergency management 
purposes and to provide for the health and safety of persons and prop- 
erty, including emergency assistance, consistent with this Chapter; 

(2) To direct and coordinate the development of emergency management 
plans and programs in accordance with the policies and standards set 
by the State; 
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(3) To assign and make available all available resources for emergency 
management purposes for service within or outside of the physical 
limits of the subdivision; and 

(4) To delegate powers in a local state of emergency under G.S. 166A-8 to 
an appropriate official. 

(e) Each county which establishes an emergency management agency pur- 
suant to State standards and which meets requirements for local plans and 
programs may be eligible to receive State financial assistance. Such financial 
assistance for the maintenance and operation of a county emergency man- 
agement program will not exceed one thousand dollars ($1,000) for any fiscal 
year and is subject to an appropriation being made for this purpose. Eligibility 
of each county will be determined annually by the State. (1951, c. 1016, s. 6; 
1953, c. 1099, s. 4; 1957, c. 950, s. 2; 1959, c. 337, s. 5; 1973, c. 620, s. 9; 1975, 
c. 734, ss. 12, 14, 16; 1977, c. 848, s. 2; 1979, 2nd Sess., c. 1310, s. 2.) 


Effect of Amendments. — The 1979, 2nd management” for “civil preparedness” 
Sess., amendment substituted “emergency throughout the section. 


§ 166A-8. Local emergency authorizations. 


Procedures governing the declaration of a local state of emergency: 

(1) A local state of emergency may be declared for any disaster, as defined 
in G.S. 166A-4 under the provisions of Article 36A of G.S. Chapter 14. 

(2) Such a declaration shall activate the local ordinances authorized in 
G.S. 14-288.12 through 14-288.14 and any and all applicable local 
plans, mutual assistance compacts and agreements and shall also 
authorize the furnishing of assistance thereunder. 

(3) The timing, publication, amendment and recision of local “state of 
emergency” declarations shall be in accordance with the local 
ordinance. (1951, c. 1016, s. 6; 1953, c. 1099, s. 4; 1957, c. 950, s. 2; 
1959, c. 337, s. 5; 1973, c. 620, s. 9; 1975, c. 734, ss. 12, 14, 16; 1977, 
c. 848, s. 2.) 


§ 166A-9. Accept services, gifts, grants and loans. 


Whenever the federal government or any agency or officer thereof or of any 
person, firm or corporation shall offer to the State, or through the State to any 
political subdivision thereof, services, equipment, supplies, materials, or funds 
by way of gift, grant or loan, for the purposes of emergency management, the 
State acting through the Governor, or such political subdivision, acting with 
the consent of the Governor and through its governing body, may accept such 
offer. Upon such acceptance the Governor of the State or governing body of such 
political subdivision may authorize any officer of the State or of the political 
subdivision, as the case may be, to receive such services, equipment, supplies, 
materials or funds on behalf of the State or of such political subdivision, and 
subject to the terms of the offer and the rules and regulations, if any, of the 
agency making the offer. (1951, c. 1016, s. 8; 1973, c. 803, s. 45; 1975, c. 19, s. 
72; c. 734, ss. 138, 14; 1977, c. 848, s. 2; 1979, 2nd Sess., c. 1310, s. 2.) 


Effect of Amendments. — The 1979, 2nd management” for “civil preparedness” near the 
Sess., amendment substituted “emergency middle of the first sentence. 


398 


§ 166A-10 1981 CUMULATIVE SUPPLEMENT § 166A-12 


§ 166A-10. Establishment of mutual aid agreements. 


(a) The Governor may establish mutual aid agreements with other states and 
with the federal government provided that any special agreements so 
negotiated are within the Governor’s authority. 

(b) The chief executive of each political subdivision, with the concurrence of 
the subdivision’s governing body, may develop mutual aid agreements for 
reciprocal emergency management aid and assistance. Such agreements shall 
be consistent with the State emergency management program and plans. 

(c) The chief executive officer of each political subdivision, with the 
concurrence of the governing body and subject to the approval of the Governor, 
may enter into mutual aid agreements with local chief executive officers in 
other states for reciprocal emergency management aid and assistance. 

(d) Mutual aid agreements may include but are not limited to the furnishing 
or exchange of such supplies, equipment, facilities, personnel and services as 
may be needed; the reimbursement of costs and expenses for equipment, 
supplies, personnel and similar items; and on such terms and conditions as 
deemed necessary. (1951, c. 1016, s. 7; 1975, c. 734, ss. 14, 16; 1977, c. 848, s. 2; 
1979, 2nd Sess., c. 1310, s. 2.) 


Effect of Amendments. — The 1979, 2nd end of the second sentence of subsection (b) and 
Sess., amendment substituted “emergency near the end of subsection (c). 
management” for “civil preparedness” near the 


§ 166A-11. Compensation. 


(a) Compensation for services or for the taking or use of property shall be only 
to the extent that legal obligations of individual citizens are exceeded in a 
particular case and then only to the extent that the claimant has not been 
deemed to have volunteered his services or property without compensation. 

(b) Compensation for property shall be only if the property was 
commandeered, seized, taken, condemned, or otherwise used in coping with a 
disaster and this action was ordered by the Governor. The State shall make 
ranges as for the property so seized, taken or condemned on the following 

asis: 

(1) In case property is taken for temporary use, the Governor, within 30 
days of the taking, shall fix the amount of compensation to be paid for 
such damage or failure to return. Whenever the Governor shall deem it 
advisable for the State to take title to property taken under this 
section, he shall forthwith cause the owner of such property to be 
notified thereof in writing by registered mail, postage prepaid, or by 
the best means available, and forthwith cause to be filed a copy of said 
notice with the Secretary of State. 

(2) If the person entitled to receive the amounts so determined by the 
Governor as just compensation is unwilling to accept the same as full 
and complete compensation for such property or the use thereof, he 
shall be paid seventy-five per centum (75%) of such amount and shall 
be entitled to recover from the State of North Carolina in an action 
brought in the superior court in the county of residence of claimant, or 
in Wake County, in the same manner as other condemnation claims 
are brought, within three years after the date of the Governor’s award. 
URS i Bie et Se aa 


§ 166A-12. Nondiscrimination in emergency management. 


State and local governmental bodies and other organizations and personnel 
who carry out emergency management functions under the provisions of this 
Chapter are required to do so in an equitable and impartial manner. Such State 
and local governmental bodies, organizations and personnel shall not 
discriminate on the grounds of race, color, religion, nationality, sex, age or 
economic status in the distribution of supplies, the processing of applications 
and other relief and assistance activities. (1975, c. 734, s. 3; 1977, c. 848, s. 2 
1979, 2nd Sess., c. 1310, s. 2.) 
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Effect of Amendments. — The 1979, 2nd management” for “civil preparedness” in the 
Sess., amendment substituted “emergency first sentence. 


§ 166A-13. Emergency management personnel. 


(a) No person shall be employed or associated in any capacity in any emer- 
gency management agency established under this Chapter if that person: 

(1) Advocates or has advocated a change by force or violence in the 
OeEaR Be form of the Government of the United States or in this 

tate; 

(2) Advocates or has advocated the overthrow of any government in the 
United States by force or violence; 

(3) Has been convicted of any subversive act against the United States; 

(4) Is under indictment or information charging any subversive act 
against the United States; or 

(5) Has ever been a member of the Communist Party. 

Each person who is appointed to serve in any emergency management 
agency shall, before entering upon his duties, take a written oath before a 
person authorized to administer oaths in this State, which oath shall be sub- 
stantially as follows: 

BIG 100.488 7h , do solemnly swear (or affirm) that I will support and defend 
the Constitution of the United States and the Constitution of the State of North 
Carolina, against all enemies, foreign and domestic; and that I will bear true 
faith and allegiance to the same; that I take this obligation freely, without any 
mental reservation or purpose of evasion; and that I will well and faithfully 
discharge the duties upon which I am about to enter. And I do further swear 
(or affirm) that I do not advocate, nor am I, nor have I ever knowingly been, 
a member of any political party or organization that advocates the overthrow 
of the Government of the United States or of this State by force or violence; and 
that during such time as I am a member of the State Emergency Management 
Agency I will not advocate nor become a member of any political party or 
organization that advocates the overthrow of the Government of the United 
States or of this State by force or violence, so help me God.” 

(b) No position created by or pursuant to this Chapter shall be deemed an 
office within the meaning of Article 6, Section 9 of the Constitution of North 
Carolina. (1951, c. 1016, s. 10; 1975, c. 734, ss. 14, 16; 1977, c. 848, s. 2; 1979, 
2nd Sess., c. 1310, s. 2. ) 


Effect of Amendments. — The 1979, 2nd in the second paragraph of subsection (a), and 
Sess., amendment substituted “emergency substituted “Emergency Management” for 
management” for “civil preparedness” in the “Civil Preparedness” in the second sentence of 
introductory language in the first paragraph of | the oath in subsection (a). 
subsection (a) and in the introductory language 


§ 166A-14. Immunity and exemption. 


(a) All functions hereunder and all other activities relating to emergency 
management are hereby declared to be governmental functions. Neither the 
State nor any political subdivision thereof, nor, except in cases of willful mis- 
conduct, gross negligence or bad faith, any emergency management worker 
complying with or reasonably attempting to comply with this Chapter or any 
order, rule or regulation promulgated pursuant to the provisions of this Chap- 
ter or pursuant to any ordinance relating to any emergency management 
measures enacted by any political subdivision of the State, shall be liable for 
the death of or injury to persons, or for damage to property as a result of any 
such activity. 
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(b) The rights of any person to receive benefits to which he would otherwise 
be entitled under this Chapter or under the Workers’ Compensation Law or 
under any pension law, nor the right of any such person to receive any benefits 
or compensation under any act of Congress shall not be affected by performance 
of emergency management functions. 

(c) Any requirement for a license to practice any professional, mechanical or 
other skill shall not apply to any authorized emergency management worker 
who shall, in the course of performing his duties as such, practice such profes- 
sional, mechanical or other skill during a state of disaster. 

(d) As used in this section, the term “emergency management worker” shall 
include any full or part-time paid, volunteer or auxiliary employee of this State 
or other states, territories, possessions or the District of Columbia, of the 
federal government or any neighboring country or of any political subdivision 
thereof or of any agency or organization performing emergency management 
services at any place in this State, subject to the order or control of or pursuant 
to a request of the State government or any political subdivision thereof. 

(e) Any emergency management worker, as defined in this section, per- 
forming emergency management services at any place in this State pursuant 
to agreements, compacts or arrangements for mutual aid and assistance to 
which the State or a political subdivision thereof is a party, shall possess the 
same powers, duties, immunities and privileges he would ordinarily possess if 
performing his duties in the State, or political subdivision thereof in which 
normally employed or rendering services. (1957, c. 950, s. 4; 1975, c. 734, s. 14; 
1977, c. 848, s. 2; 1979, c. 714, s. 2; 1979, 2nd Sess., c. 1310, s. ped 


Effect of Amendments. — The 1979 amend- The 1979, 2nd Sess., amendment substituted 
ment, effective July 1, 1979, substituted “emergency management” for “civil pre- 


“Workers’” for “Workmen’s” in subsection (b). paredness” throughout the section. 


§ 166A-15. No private liability. 


Any person, firm or corporation owning or controlling real or personal prop- 
erty ss voluntarily or involuntarily, knowingly or unknowingly, with or 
without compensation, grants a license or privilege or otherwise permits or 
allows the designation or use of the whole or any part or parts of such real or 
personal property for the purpose of sheltering, protecting, safeguarding or 
aiding in any way persons shall, together with his successors in interest, if any, 
not be civilly liable for the death of or injury to any person or the loss of or 
damage to the property of any persons where such death, injury, loss or damage 
resulted from, through or because of the use of the said real or personal prop- 
erty for any of the above purposes. (1957, c. 950, s. 3; 1977, c. 848, s. Ye 


§ 166A-16. Severability. 


If any provision of this Chapter or the application thereof to any person or 
circumstances is held invalid, the invalidity does not affect other provisions or 
applications of the Chapter which can be given effect without the invalid 
provision or application, and to this end the provisions of this Chapter are 
severable. (1977, c. 848, s. 2.) 


401 


§ 167-2 GENERAL STATUTES OF NORTH CAROLINA ‘§ 167-2 


Chapter 167. 


State Civil Air Patrol. 


Sec. 
167-2. [Repealed.] 


§ 167-2: Repealed by Session Laws 1979, c. 516, s. 6, effective May 4, 1979. 


Cross References. — As to transfer of the As to the State Civil Air Patrol generally, see 
State Civil Air Patrol to the Department of §§ 143B-490 through 143B-492. 
Crime Control and Public Safety, see 
§ 143B-475. 
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§ 168-1 


Chapter 168. 
Handicapped Persons. 


Article 1. 
Rights. 
Sec. 
168-7. Guide dogs. 
168-10. Eliminate discrimination in treatment 


of handicapped and disabled. 
168-11 to 168-13. [Reserved.] 


Article 3. 
Family Care Homes. 


Sec. 


168-20. Public policy. 

168-21. Definitions. 

168-22. Zoning; family care home. 
168-23. Certain private agreements void. 


ARTICLE 1. 
Rights. 


§ 168-1. Purpose and definition. 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For comment on exclusionary zoning of com- 
munity facilities, see 12 N.C. Cent. L.J. 167 
(1980). 


For note on employment discrimination 
against the handicapped, see 16 Wake Forest L. 
Rev. 836 (1980). 


CASE NOTES 


Legislative Intent. — The legislature 
intended to grant broad protection of basic 
rights to all persons with any type of disability, 
and additionally sought to grant particular pro- 
tection to an especially disabled group (the 
“visually handicapped”) by three sections 
dealing with that group (as defined in 
§ 111-11): §§ 168-4, 168-5 and 168-7. Burgess 
v. Joseph Schlitz Brewing Co., 39 N.C. App. 
481, 250 S.E.2d 687, rev'd on other grounds, 298 
N.C. 520, 259 S.E.2d 248 (1979). 

Liberal Construction. — This chapter is a 
remedial statute, and should be construed 
broadly rather than narrowly to achieve its 
purposes. Burgess v. Joseph Schlitz Brewing 
Co., 298 N.C. 520, 259 S.E.2d 248 (1979). 

“Visual Disability” Not Limited to 
“Visually Handicapped.” The term 
“visual disability” as used in this section 
includes as its most serious gradation the 
“visually handicapped” as defined in § 111-11, 
but also includes persons with visual impair- 
ments less serious than those encompassed by 
the term “visually handicapped.” Burgess v. 
Joseph Schlitz Brewing Co., 39 N.C. App. 481, 
250 S.E.2d 687, rev'd on other grounds, 298 
N.C. 520, 259 S.E.2d 248 (1979). 

Application of Term “Visually Handi- 
capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 


be applied in a manner which limits the 
meaning of “visual disability” in this section. 
The narrowly defined term “visually handi- 
capped,” which refers only to persons who are 
blind or functionally blind, is used solely in con- 
nection with those sections of the statute 
dealing exclusively with problems unique to 
the type of handicap identified by that term, 
i.e., §§ 168-4, 168-5 and 168-7. On the other 
hand, those sections of the statute which 
address problems common to all handicapped 
citizens, i.e., §§ 168-2, 168-3, 168-6, 168-8, 
168-9, and 168-10, utilize the broadly defined 
term “handicapped person,” which encompasses 
all persons “with physical, mental and visual 
disabilities.” Thus, when the statute is read 
contextually, it is clear that the General 
Assembly did not intend the narrow definition 
“visually handicapped” in § 111-11 to control 
the meaning of the term “visual disabilities” in 
this section; rather, the General Assembly 
intended that the definition in § 111-11 would 
apply only when the specific term “visually 
handicapped” was used. Burgess v. Joseph 
Schlitz Brewing Co., 298 N.C. 520, 259 S.E.2d 
248 (1979). 


Person with Normal Vision Despite Eye 
Disease. — Where plaintiff has indicated in his 
pleadings that he has an eye disease but that 
his vision is functioning normally with glasses, 
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§ 168-2 


plaintiff is not visually disabled within the 
meaning of this section, and thus is not a 
“handicapped person” who is granted a right of 
employment by § 168-6. Burgess v. Joseph 
Schlitz Brewing Co., 298 N.C. 520, 259 S.E.2d 
248 (1979). 

People Irritated by Tobacco Smoke. — It 


GENERAL STATUTES OF NORTH CAROLINA 


§ 168-3 


is manifestly clear that the legislature did not 
intend to include within the meaning of “handi- 
capped persons” those people with “any 
pulmonary problem” however minor, or all peo- 
ple who are harmed or irritated by tobacco 
smoke. GASP v. Mecklenburg County, 42 N.C. 


App. 225, 256 S.E.2d 477 (1979). 


OPINIONS OF ATTORNEY GENERAL 


Criminal and Civil Enforcement of Chap- 
ter. — Chapter 168 of the General Statutes, 
entitled “Handicapped Persons,” can be crim- 
inally enforced even though no criminal pen- 
alty is prescribed. Chapter 168 of the General 


Statutes of North Carolina, entitled “Handi- 
capped Persons,” can be civilly enforced even 
though no specific civil remedy is prescribed. 
Opinion of Attorney General to Honorable 
James B. Hunt, 19 November 1975. 


§ 168-2. Right of access to and use of public places. 


CASE NOTES 


Application of Term “Visually Handi- 
capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 
be applied in a manner which limits the 
meaning of “visual disability” in § 168-1. The 
narrowly defined term “visually handicapped,” 
which refers only to persons who are blind or 
functionally blind, is used solely in connection 
with those sections of the statute dealing exclu- 
sively with problems unique to the type of 
handicap identified by that term, i.e., §§ 168-4, 
168-5 and 168-7. On the other hand, those sec- 
tions of the statute which address problems 
common to all handicapped citizens, i.e., 
§§ 168-3, 168-6, 168-8, 168-9, 168-10, and this 


§ 168-3. Right to use 


section utilize the broadly defined term “handi- 
capped person” which encompasses all persons 
“with physical, mental and visual disabilities.” 
Thus, when the statute is read contextually, it 
is clear that the General Assembly did not 
intend the narrow definition “visually handi- 
capped” in § 111-11 to control the meaning of 
the term “visual disabilities” in’ § 168-1; 
rather, the General Assembly intended that the 
definition in § 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 

Quoted in Burgess v. Joseph Schlitz Brewing 
Co., 39 N.C. App. 481, 250 S.E.2d 687 (1979). 


of public conveyances, 


accommodations, etc. 


CASE NOTES 


Application of Term “Visually Handi- 
capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 
be applied in a manner which limits the 
meaning of “visual disability” in § 168-1. The 
narrowly defined term “visually handicapped,” 
which refers only to persons who are blind or 
functionally blind, is used solely in connection 
with those sections of the statute dealing exclu- 
sively with problems unique to the type of 
handicap identified by that term, i.e., §§ 168-4, 
168-5 and 168-7. On the other hand, those sec- 
tions of the statute which address problems 
common to all handicapped citizens, i.e., 
§8§ 168-2, 168-6, 168-8, 168-9, 168-10, and this 


section utilize the broadly defined term “handi- 
capped person,” which encompasses all persons 
“with physical, mental and visual disabilities.” 
Thus, when the statute is read contextually, it 
is clear that the General Assembly did not 
intend the narrow definition “visually handi- 
capped” in § 111-11 to control the meaning of 
the term “visual disabilities” in § 168-1; 
rather, the General Assembly intended that the 
definition in § 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 

Quoted in Burgess v. Joseph Schlitz Brewing 
Co., 39 N.C. App. 481, 250 S.E.2d 687 (1979). 
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§ 168-5 


§ 168-4. May be accompanied by guide dog. 


Legal Periodicals. — For note on employ- 
ment discrimination against the handicapped, 
see 16 Wake Forest L. Rev. 836 (1980). 


CASE NOTES 


Legislative Intent. — The legislature 
intended to grant broad protection of basic 
rights to all persons with any type of disability, 
and additionally sought to grant particular pro- 
tection to an especially disabled group (the 
“visually handicapped”) by three sections 
dealing with that group (as defined in 
§ 111-11): this section and §§ 168-5 and 168-7. 
Burgess v. Joseph Schlitz Brewing Co., 39 N.C. 
App. 481, 250 S.E.2d 687, rev’d on other 
grounds, 298 N.C. 520, 259 S.E.2d 248 (1979). 

Application of Term “Visually Handi- 
capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 
be applied in a manner which limits the 
meaning of “visual disability” in § 168-1. The 
narrowly defined term “visually handicapped,” 
which refers only to persons who are blind or 
functionally blind, is used solely in connection 
with those sections of the statute dealing exclu- 


sively with problems unique to the type of 
handicap identified by that term, i.e., §§ 168-5, 
168-7, and this section. On the other hand, 
those sections of the statute which address 
problems common to all handicapped citizens, 
i.e., §§ 168-2, 168-3, 168-6, 168-8, 168-9, and 
168-10, utilize the broadly defined term “handi- 
capped person,” which encompasses all persons 
“with physical, mental and visual disabilities.” 
Thus, when the statute is read contextually, it 
is clear that the General Assembly did not 
intend the narrow definition “visually handi- 
capped” in § 111-11 to control the meaning of 
the term “visual disabilities” in § 168-1; 
rather, the General Assembly intended that the 
definition in § 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 


§ 168-5. Traffic and other rights of persons using certain 


canes. 


Legal Periodicals. — For note on employ- 
ment discrimination against the handicapped, 
see 16 Wake Forest L. Rev. 836 (1980). 


CASE NOTES 


Legislative Intent. — The legislature 
intended to grant broad protection of basic 
rights to all persons with any type of disability, 
and additionally sought to grant particular pro- 
tection to an especially disabled group (the 
“visually handicapped”) by three sections 
dealing with that group (as defined in 
§ 111-11): §§ 168-4, 168-7 and this section. 
Burgess v. Joseph Schlitz Brewing Co., 39 N.C. 
App. 481, 250 S.E.2d 687, rev’d on other 
grounds, 298 N.C. 520, 259 S.E.2d 248 (1979). 

Application of Term “Visually Handi- 
capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 
be applied in a manner which limits the 
meaning of “visual disability” in § 168-1. The 
narrowly defined term “visually handicapped,” 
which refers only to persons who are blind or 
functionally blind, is used solely in connection 
with those sections of the statute dealing exclu- 


sively with problems unique to the type of 
handicap identified by that term, i.e., §§ 168-4, 
168-7, and this section. On the other hand, 
those sections of the statute which address 
problems common to all handicapped citizens, 
i.e., §§ 168-2, 168-3, 168-6, 168-8, 168-9, and 
168-10, utilize the broadly defined term “handi- 
capped person,” which encompasses all persons 
“with physical, mental and visual disabilities.” 
Thus, when the statute is read contextually, it 
is clear that the General Assembly did not 
intend the narrow definition “visually handi- 
capped” in § 111-11 to control the meaning of 
the term “visual disabilities” in § 168-1; 
rather, the General Assembly intended that the 
definition in § 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 
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§ 168-6. Right to employment. 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


GENERAL STATUTES OF NORTH CAROLINA 


§ 168-7 


For note on employment discrimination 
against the handicapped, see 16 Wake Forest L. 
Rev. 836 (1980). 


CASE NOTES 


Plaintiff Must Establish Status as 
“Handicapped Person”. — In order to state a 
cause of action for violation of the right to 
employment granted in this section, plaintiff 
must establish that he is a “handicapped per- 
son” to whom such rights are granted. Burgess 
v. Joseph Schlitz Brewing Co., 298 N.C. 520, 
259 S.E.2d 248 (1979). 

Application of Term “Visually Handi- 
capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 
be applied in a manner which limits the 
meaning of “visual disability” in § 168-1. The 
narrowly defined term “visually handicapped,” 
which refers only to persons who are blind or 
functionally blind, is used solely in connection 
with those sections of the statute dealing exclu- 
sively with problems unique to the type of 
handicap identified by that term, i.e., §§ 168-4, 
168-5 and 168-7. On the other hand, those sec- 
tions of the statute which address problems 
common to all handicapped citizens, i.e., 
§§ 168-2, 168-3, 168-8, 168-9, 168-10, and this 


§ 168-7. Guide dogs. 


section utilize the broadly defined term “handi- 
capped person,” which encompasses all persons 
“with physical, mental and visual disabilities.” 
Thus, when the statute is read contextually, it 
is clear that the General Assembly did not 
intend the narrow definition “visually handi- 
capped” in § 111-11 to control the meaning of 
the term “visual disabilities” in § 168-1; 
rather, the General Assembly intended that the 
definition in § 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 

Person with Normal Vision Despite Eye 
Disease. — Where plaintiff has indicated in his 
pleadings that he has an eye disease but that 
his vision is functioning normally with glasses, 
plaintiff is not visually disabled within the 
meaning of § 168-1, and thus is not a “handi- 
capped person” who is granted a right of 
employment by this section. Burgess v. Joseph 
Schlitz Brewing Co., 298 N.C. 520, 259 S.E.2d 
248 (1979). 


Every visually handicapped person who has a guide dog, or who obtains a 
guide dog, shall be entitled to keep the guide dog on the premises leased, rented 
or used by such handicapped person. He shall not be required to pay extra 
compensation for such ane dog but shall be liable for any damage done to the 
premises by such a guide dog. No person, firm or corporation shall refuse to sell, 
rent, lease or otherwise disallow a visually handicapped person to use any 
premises for the reason that said visually handicapped person has or will 


obtain a guide dog for mobility purposes. (1973, c. 493, s. 1; 1977, c. 659.) 


Effect of Amendments. — The 1977 amend- 
ment, effective July 1, 1977, added the third 
sentence. 


Legal Periodicals. — For note on employ- 
ment discrimination against the handicapped, 
see 16 Wake Forest L. Rev. 836 (1980). 


CASE NOTES 


Legislative Intent. — The legislature 
intended to grant broad protection of basic 
rights to all persons with any type of disability, 
and additionally sought to grant particular pro- 
tection to an especially disabled group (the 
“visually handicapped”) by three sections 
dealing with that group (as defined in 
§ 111-11): §§ 168-4, 168-5 and this section. 
Burgess v. Joseph Schlitz Brewing Co., 39 N.C. 


App. 481, 250 S.E.2d 687 (1979), rev’d on other 
grounds, 298 N.C. 520, 259 S.E.2d 248 (1979). 

Application of Term “Visually Handi- 
capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 
be applied in a manner which limits the 
meaning of “visual disability” in § 168-1. The 
narrowly defined term “visually handicapped,” 
which refers only to persons who are blind or 


406 


§ 168-8 


functionally blind, is used solely in connection 
with those sections of the statute dealing exclu- 
sively with problems unique to the type of 
handicap identified by that term, i.e., §§ 168-4, 
168-5 and this section. On the other hand, those 
sections of the statute which address problems 
common to all handicapped citizens, i.e., 
§§ 168-2, 168-3, 168-6, 168-8, 168-9, and 
168-10, utilize the broadly defined term “handi- 
capped person,” which encompasses all persons 
“with physical, mental and visual disabilities.” 


1981 CUMULATIVE SUPPLEMENT 


§ 168-9 


Thus, when the statute is read contextually, it 
is clear that the General Assembly did not 
intend the narrow definition “visually handi- 
capped” in § 111-11 to control the meaning of 
the term “visual disabilities” in § 168-1; 
rather, the General Assembly intended that the 
definition in § 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 


§ 168-8. Right to habilitation and rehabilitation services. 


CASE NOTES 


Application of Term “Visually Handi- 
capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 
be applied in a manner which limits the 
meaning of “visual disability” in § 168-1. The 
narrowly defined term “visually handicapped,” 
which refers only to persons who are blind or 
functionally blind, is used solely in connection 
with those sections of the statute dealing exclu- 
sively with problems unique to the type of 
handicap identified by that term, i.e., §§ 168-4, 
168-5 and 168-7. On the other hand, those sec- 
tions of the statute which address problems 
common to all handicapped citizens, i.e., 
8§ 168-2, 168-3, 168-6, 168-8, 168-9, and 


§ 168-9. Right to housing. 


Legal Periodicals. — For comment on 
exclusionary zoning of community facilities, see 
12 N.C. Cent. L.J. 167 (1980). 


168-10, utilize the broadly defined term “handi- 
capped person,” which encompasses all persons 
“with physical, mental and visual disabilities.” 
Thus, when the statute is read contextually, it 
is clear that the General Assembly did not 
intend the narrow definition “visually handi- 
capped” in § 111-11 to control the meaning of 
the term “visual disabilities” in § 168-1; 
rather, the General Assembly intended that the 
definition in § 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 

Quoted in Burgess v. Joseph Schlitz Brewing 
Co., 39 N.C. App. 481, 250 S.E.2d 687 (1979). 


CASE NOTES 


Application of Term “Visually Handi- 
capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 
be applied in a manner which limits the 
meaning of “visual disability” in § 168-1. The 
narrowly defined term “visually handicapped,” 
which refers only to persons who are blind or 
functionally blind, is used solely in connection 
with those sections of the statute dealing exclu- 
sively with problems unique to the type of 
handicap identified by that term, i.e., §§ 168-4, 
168-5 and 168-7. On the other hand, those sec- 
tions of the statute which address problems 
common to all handicapped citizens, i.e., 
8§ 168-2, 168-3, 168-6, 168-8, 168-9, and 


168-10, utilize the broadly defined term “handi- 
capped person,” which encompasses all persons 
“with physical, mental and visual disabilities.” 
Thus, when the statute is read contextually, it 
is clear that the General Assembly did not 
intend the narrow definition “visually handi- 
capped” in § 111-11 to control the meaning of 
the term “visual disabilities” in § 168-1; 
rather, the General Assembly intended that the 
definition in § 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 

Quoted in Burgess v. Joseph Schlitz Brewing 
Co., 39 N.C. App. 481, 250 S.E.2d 687 (1979). 
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§ 168-10 GENERAL STATUTES OF NORTH CAROLINA § 168-20 


§ 168-10. Eliminate discrimination in treatment of handi- 
capped and disabled. 


Each handicapped person shall have the same consideration as any other 
person for individual accident and health insurance coverage, and no insurer, 
solely on the basis of such person’s handicap, shall deny such coverage or 
benefits. The availability of such insurance shall not be denied solely due to the 
handicap, provided, however, that no such insurer shall be prohibited from 
excluding by waiver or otherwise, any pre-existing conditions from such 
coverage, and further provided that any such insurer may charge the appropri- 
ate premiums or fees for the risk insured on the same basis and conditions as 
insurance issued to other persons. Nothing contained herein or in any other 
statute shall restrict or preclude any insurer governed by Chapter 57 or Chap- 
ter 58 of the General Statutes from setting and charging a premium or fee 
based upon the class or classes of risks and on sound actuarial and 
underwriting principles as determined by such insurer, or from applying its 
regular underwriting standards applicable to all classes of risks. The provi- 
sions of this section shall apply to both corporations governed by Chapter 57 
and Chapter 58 of the General Statutes. (1977, c. 894, ss. 1, 2.) 


Editor’s Note. — Session Laws 1977, c. 894, 
s. 3, makes this section effective on Jan. 1, 1978. 


CASE NOTES 


Application of Term “Visually Handi- §§ 168-2, 168-3, 168-6, 168-8, 168-9, and 


capped”. — The restrictive definition of 
“visually handicapped” in § 111-11 should not 
be applied in a manner which limits the 
meaning of “visual disability” in § 168-1. The 
narrowly defined term “visually handicapped,” 
which refers only to persons who are blind or 
functionally blind, is used solely in connection 
with those sections of the statute dealing exclu- 
sively with problems unique to the type of 
handicap identified by that term, i.e., §§ 168-4, 
168-5 and 168-7. On the other hand, those sec- 
tions of the statute which address problems 
common to all handicapped citizens, i.e., 


168-10, utilize the broadly defined term “handi- 
capped person,” which encompasses all persons 
“with physical, mental and visual disabilities.” 
Thus, when the statute is read contextually, it 
is clear that the General Assembly did not 
intend the narrow definition “visually handi- 
capped” in § 111-11 to control the meaning of 
the term “visual disabilities’ in § 168-1; 
rather, the General Assembly intended that the 
definition in § 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 


§§ 168-11 to 168-13: Reserved for future codification purposes. 


ARTICLE 3. 


Family Care Homes. 


§ 168-20. Public policy. 


The General Assembly has declared in Article 1 of this Chapter that it is the 
public policy of this State to provide handicapped persons with the opportunity 
to live in a normal residential environment. (1981, c. 565, s. 1.) 
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§ 168-21 1981 CUMULATIVE SUPPLEMENT § 168-23 


§ 168-21. Definitions. 


As used in this Article: 


(1) “Family care home” means a home with support and supervisory 
personnel that provides room and board, personal care and habilita- 
tion services in a family environment for not more than six resident 
handicapped persons. 


(2) “Handicapped person” means a person with a temporary or permanent 
physical, emotional, or mental disability including but not limited to 
mental retardation, cerebral palsy, epilepsy, autism, hearing and 
sight impairments, emotional disturbances and orthopedic impair- 
ments but not including mentally ill persons who are dangerous to 
others as defined in G.S. 122-58.2(1)b. (1981, c. 565, s. 1.) 


§ 168-22. Zoning; family care home. 


A family care home shall be deemed a residential use of property for zoning 
purposes and shall be a permissible use in all residential districts of all political 
subdivisions. No political subdivision may require that a family care home, its 
owner, or operator obtain, because of the use, a conditional use permit, special 
use permit, special exception or variance from any such zoning ordinance or 
pai provided, however, that a political subdivision may prohibit a family care 

ome from being located within a one-half mile radius of an existing family 
care home. (1981, c. 565, s. 1.) 


§ 168-23. Certain private agreements void. 


Any restriction, reservation, condition, exception, or covenant in any subdi- 
vision plan, deed, or other instrument of or pertaining to the transfer, sale, 
lease, or use of property which would permit residential use of property but 
prohibit the use of such property as a family care home shall, to the extent of 
such prohibition, be void as against public policy and shall be given no legal 
or equitable force or effect. (1981, c. 565, s. 1.) 


STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 


October 15, 1981 


I, Rufus L. Edmisten, Attorney General of North Carolina, do hereby certify 
that the foregoing 1981 Supplement to the General Statutes of North Carolina 
was prepared and published by The Michie Company under the supervision of 
the Department of Justice of the State of North Carolina. 


Rurus L. EpMIstEN 
Attorney General of North Carolina 
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